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(6)  The  determination  of  the  arbitrator  is  final  and  binding  and  is  not  subject  to  the 
approval  of  any  governing  body. 

History:     En.  Sec.  3,  Ch.  472,  L.  1979;  amd.  Sec.  167,  Ch.  575,  L.  1981. 

39-34-1 04.  Collective  bargaining  permitted  during  arbitration.  Nothing  prohibits 
the  parties  to  the  impasse  from  reaching  an  agreement  prior  to  the  rendering  of  a 
determination  by  the  arbitrator. 

History:     En.  Sec.  4,  Ch.  472,  L.  1979. 

39-34-105.     Strikes  limited.  Strikes  are  prohibited  during  the  term  of  any  contract  and 
the  negotiations  or  arbitration  of  that  contract. 
History:     En.  Sec.  5.  Ch.  472,  L.  1979. 

39-34-106.     Cost  of  arbitration.  The  cost  of  arbitration  shall  be  shared  equally  by  the 
public  employer  and  the  firefighters'  organization  or  its  exclusive  representative. 
History:     En.  Sec.  6,  Ch.  472,  L.  1979. 


CHAPTERS  35  THROUGH  50 
RESERVED 

CHAPTER  51 
UNEMPLOYMENT  INSURANCE 

Part  1  —  General  Provisions 

39-51-101.  Short  title. 

39-51-102.  Declaration  of  state  public  policy. 

39-51-103.  Nonliability  of  state  —  right  to  benefits  subject  to  provisions  of  chapter  and  extent  of  available  funds. 

39-51-104.  Chapter  to  become  inoperative  if  federal  act  becomes  inojjerative. 

39-51-105.  Disbursement  of  funds  if  federal  act  becomes  inoperative. 

39-51-106.  Approval  by  secretary  of  labor  required  for  chapter  to  have  effect. 

39-51-107  through  39-51-109  reserved. 

39-51-110.  Collateral  estoppel. 

Part  2  —  Definitions 

39-51-201.  General  definitions. 

39-51-202.  Employer  defined. 

39-51-203.  Employment  defined. 

39-51-204.  Exclusions  from  definition  of  employment. 

39-51-205.  Agriculturfd  labor  defined. 

39-51-206.  Agricultural  labor  —  who  treated  as  employer  of  member  of  a  crew  furnished  by  a  crew  leader. 

Part  3  —  General  Administrative  Provisions 

39-51-301.  Administration  —  duties  and  powers  of  department. 

39-51-302.  Administrative  rules. 

39-51-303.  Publication  and  distribution  of  materials. 

39-51-304.  Personnel. 

39-51-305.  Department  to  appoint  appeals  referees. 

39-51-306.  Repealed. 

39-51-307.  Department  to  create  employment  service. 

39-51-308.  Acquisition  and  disposition  of  property  by  department. 

39-51-309.  Representation  of  department  and  state  in  court. 

39-51-310.  Function  of  board. 

Part  4  —  Financial  Administration 

39-51-401.  Unemployment  insurance  fund  —  establishment  and  control. 

39-51-402.  Unemployment  insurance  fund  —  custodian  —  accounts  and  deposits. 

39-51-403.  Money  to  be  requisitioned  from  unemployment  trust  fund  solely  for  payment  of  benefits  —  exception. 

39-51-404.  Administrative  expenses. 

39-51-405.  Signatures  required  on  warrants. 
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39-51-406.  Unemployment  insurance  administration  account. 

39-51-407.  Reimbursement  of  fund  by  state. 

39-51-408.  Advances  from  federal  unemployment  trust  fund. 

39-51-409.  Employment  security  account. 

Part  5  —  Governmental  Cooperation 

39-51-501.  State-federal  cooperation. 

39-51-502.  Cooperation  with  other  agencies. 

39-51-503.  Agreements  with  railroad  retirement  board. 

39-51-504.  Reciprocal  benefit  arrangements. 

39-51-505.  Access  to  governmental  records. 

Part  6  —  Records  and  Reports 

39-51-601.  Department  to  maintain  wage  record. 

39-51-602.  Method  to  be  used  by  department  in  keeping  wage  records. 

39-51-603.  Employing  unit  to  keep  records  and  make  reports. 

39-51-604.  Exemption. 

Parts  7  through  10  reserved 

Part  11  —  Employer  Contributions 

39-51-1101.     Commencement  and  termination  of  coverage  under  chapter. 

39-51-1102.     Election  by  employing  units  not  otherwise  subject  to  chapter. 

39-51-1103.     Contributions  by  employers  required  —  payments  in  lieu  of  contributions  authorized  for  certain 

employers. 
39-51-1104.     Duty  and  liability  of  contractor  and  subcontractor,  respectively,  in  regard  to  taxes,  penalties,  and 

interest  owed  by  subcontractor. 
39-51-1105.     Liability  of  corporate  officers  for  taxes,  penalties,  and  interest  owed  by  corporation. 
39-51-1106.     Repealed. 
39-51-1107.     Repealed. 

39-51-1108.     Amount  of  wages  per  employee  subject  to  contribution. 
39-51-1109.     Tax  appeals  —  procedure. 
39-51-1110.     Refunds  to  employers. 
39-51-1111  through  39-51-1120  reserved. 
39-51-1121.     Definitions. 

39-51-1122.     Treatment  of  minor  irregularities  in  determination  of  eligible  employer  status. 
39-51-1123.     Rates  of  contributions. 

39-51-1124.     Procedure  for  election  to  make  payments  in  lieu  of  contributions. 
39-51-1125.     Computation  of  payments  in  lieu  of  contributions. 
39-51-1126.     Termination  of  election  to  make  payments  in  lieu  of  contributions. 
39-51-1127  through  39-51-1130  reserved. 
39-51-1131.     Terminated. 
39-51-1132.     Liability  of  tribal  units  —  cancellation  for  failure  to  make  payments. 

Part  12  —  Employer  Classification  and  Experience  Rating 

39-51-1201  through  39-51-1205.     Repealed. 

39-51-1206.     Department  to  provide  for  notification  of  employers  of  their  classification  and  contribution  rate. 
39-51-1207  through  39-51-1210  reserved. 
39-51-1211.     Definitions. 

39-51-1212.     Experience  rating  for  governmental  entities. 
39-51-1213.     Classification  of  employers  for  experience  rating  purposes. 
39-51-1214.     Benefit  payments  chargeable  to  employer  experience  rating  accounts. 
39-51-1215.     Maintenance  of  experience  rating  records. 
39-51-1216.     Experience  rating  record  voided  when  account  inactive. 
39-51-1217.     Schedule  of  rates  assigned  based  on  trust  fund  reserve. 
39-51-1218.     Rate  schedules. 

39-51-1219.     Procedures  for  the  substitution,  merger,  or  acquisition  of  an  employer  account  by  a  successor  employing 
unit. 

Part  13  —  Unpaid  Contributions 

39-51-1301.  Penalty  and  interest  on  past-due  reports  and  taxes. 

39-51-1302.  Summary  or  jeopardy  Eissessment  of  unpaid  taxes. 

39-51-1303.  Collection  of  unpaid  taxes. 

39-51-1304.  Lien  for  payment  of  unpaid  taxes  —  levy  and  execution. 

39-51-1305.  Priority  of  payment  of  taxes  due  under  legal  dissolutions  or  distributions. 

39-51-1306.  Reciprocity  with  other  states  for  collection  of  unpeiid  taxes. 

39-51-1307.  Collection  of  unpeiid  taxes,  penalties,  euid  interest  by  offset. 
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Parts  14  through  20  reserved 
Part  21  —  BeneHt  Eligibility 

39-51-2101.  Total  unemployment  —  when. 

39-51-2102.  Week  of  unemployment  —  when  deemed  to  commence. 

39-51-2103.  Payment  of  benefits. 

39-51-2104.  General  benefit  eligibility  conditions. 

39-51-2105.  Qualifying  wages. 

39-51-2106.  Certain  wages  not  to  be  used  in  determining  benefit  eligibility  or  amount. 

39-51-2107.  Services  for  remuneration  to  be  performed  during  benefit  year  as  condition  for  receiving  benefits  in 

second  benefit  year  —  amount  required. 

39-51-2108.  Payment  of  benefits  based  on  services  in  public,  charitable,  or  educational  organizations. 

39-51-2109.  Payment  of  benefits  to  athletes. 

39-51-2110.  Payment  of  benefits  to  aliens. 

39-51-2111.  Unemployment  benefits  for  victims  of  domestic  violence. 

Part  22  —  Amount  and  Duration  of  Benefits 

39-51-2201.  Weekly  benefit  amount  —  determination  of  average  weekly  wage. 

39-51-2202.  Partial  payment  of  benefits. 

39-51-2203.  Reduction  of  benefits  because  of  amounts  received  from  certain  other  sources. 

39-51-2204.  Maiximum  benefit  amount. 

39-51-2205.  Continuation  of  benefits  at  death  of  claimant. 

39-51-2206.  Repealed. 

39-51-2207.  Voluntary  and  other  withholding  of  taxes  from  benefits  —  procedures. 

39-51-2208.  Deduction  and  withholding  of  unemployment  benefits  to  repay  overissuance  of  food  stamps  — 
definitions. 

Part  23  —  Benefit  Disqualification 

39-51-2301.  Disqualification  not  to  be  confined  to  a  single  benefit  year. 

39-51-2302.  Disqualification  for  leaving  work  without  good  cause. 

39-51-2303.  Disqualification  for  discharge  due  to  misconduct. 

39-51-2304.  Disqualification  for  failure  to  apply  for  or  to  accept  suitable  work. 

39-51-2305.  Disqualification  when  unemployment  due  to  strike. 

39-51-2306.  Disqualification  because  of  receipt  of  certain  other  weiges,  compensation,  or  benefits. 

39-51-2307.  Disqualification  because  of  student  status. 

39-51-2308.  Repealed. 

Part  24  —  Claims  for  Benefits 

39-51-2401.  Claims  to  be  made  in  accordemce  with  regulations  —  employers  to  post  and  make  avsiilable  copies  of  such 

regulations. 

39-51-2402.  Initial  determination  —  redetermination. 

39-51-2403.  Hearing  —  decision  of  appeEds  referee. 

39-51-2404.  Appeal  to  board  procedure. 

39-51-2405.  Prompt  payment  of  claims. 

39-51-2406.  Continuing  jurisdiction  of  department  over  claims. 

39-51-2407.  Procedure  for  disputed  claims  to  be  prescribed  by  regulation  —  conduct  of  hearing  or  appeal. 

39-51-2408.  Disputed  claim  —  records  of  all  proceedings  to  be  kept. 

39-51-2409.  Witness  fees. 

39-51-2410.  Finality  of  board's  decision  — judicial  review. 

Part  25  —  Extended  Benefits 

39-51-2501.  Definitions. 

39-51-2502.  Repealed. 

39-51-2503.  Repealed. 

39-51-2504.  State  "on"  indicator  —  when. 

39-51-2505.  State  "ofT'  indicator  —  when. 

39-51-2506.  Beginning  and  termination  of  extended  benefit  period  —  announcement  of. 

39-51-2507.  Effect  of  state  law  provisions  relating  to  regular  benefits  on  claims  for  and  the  payment  of  extended 

benefits. 

39-51-2508.  Eligibility  requirements  for  extended  benefits  —  disqualifications  —  accept£tnce  of  suitable  work. 

39-51-2509.  Weekly  extended  benefit  amount. 

39-51-2510.  Total  extended  benefit  amount. 

39-51-2511.  Extended  benefits  filed  interstate. 

Part  26  —  Trade  Readjustment 

39-51-2601.     Limitations  on  weeks  of  combined  extended  benefits  and  trade  readjustment  allow£mces. 
39-51-2602.     Approved  training  under  federal  programs. 
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Parts  27  through  30  reserved 

Part  31  —  Protections  and  Limitations  on  Rights  and  Benefits 

39-51-3101.     Protection  against  self-incrimination. 

39-51-3102.     Certain  agreements  in  violation  of  chapter  void. 

39-51-3103.     Employer  prohibited  from  making,  requiring,  or  accepting  deduction  from  wages  or  requiring  or 

accepting  waiiver  of  rights  under  chapter  —  penalty  for  violation. 
39-51-3104.     Limitation  of  fees  in  claim  for  benefits  —  penalty  for  violation. 
39-51-3105.    Assignment,  pledge,  or  encumbrance  of  right  to  benefits  void  —  benefits  exempt  from  levy,  execution, 

attachment,  or  other  remedy  for  collection  of  debt  —  exception. 
39-51-3106.     Child  support  interception  of  unemployment  benefits. 
39-51-3107.     Internal  revenue  levy  —  withholding  of  unemployment  benefits  to  repay  federal  tax  obligations. 

Part  32  —  General  Penalties 

39-5 1-320 1 .     Making  false  statement  or  representation  or  failing  to  disclose  material  fact  in  order  to  obtain  or  increase 

benefits  —  administrative  penalty  and  remedy. 
39-51-3202.     Making  false  statement  or  representation  or  failing  to  disclose  material  fact  in  order  to  obtain  or  increase 

benefits  —  criminal  pentdty. 
39-51-3203.     Obtaining  benefits  through  deception  or  other  fraudulent  means  —  criminal  penalty. 
39-51-3204.     Employing  unit  making  false  statement  or  representation,  failing  to  disclose  material  fact,  or  failing  or 

refusing  to  make  contributions  or  other  payments,  furnish  reports,  or  permit  inspection  or  copying  of 

records  —  criminal  penalty. 
39-51-3205.     Criminal  penalty  for  violations  of  chapter  where  no  penalty  prescribed. 
39-51-3206.     Collection  of  benefit  overpayments. 
39-51-3207.    Authority  to  determine  uncollectibility  of  debts  —  transfer  of  debts  for  collection  —  liability  for  payment 

of  fees  and  costs  of  collection. 


Part  1 
General  Provisions 


39-51-101.  Short  title.  This  chapter  shall  be  known  and  may  be  cited  as  the 
"Unemployment  Insurance  Law". 

History:     En.  Sec.  1,  Ch.  137,  L.  1937;  R.C.M.  1947,  87-101;  amd.  Sec.  1,  Ch.  57,  L.  1979. 

39-51-102.  Declaration  of  state  public  policy.  As  a  guide  to  the  interpretation  and 
application  of  this  chapter,  the  public  policy  of  this  state  is  declared  to  be  as  follows: 

( 1 )  Economic  insecurity  due  to  unemployment  is  a  serious  menace  to  the  health,  morals, 
and  welfare  of  the  people  of  this  state. 

(2)  Involuntary  unemployment  is,  therefore,  a  subject  of  general  interest  and  concern 
which  requires  appropriate  action  by  the  legislature  to  prevent  its  spread  and  to  lighten  its 
burden  which  now  so  often  falls  with  crushing  force  upon  the  unemployed  worker  and  his 
family.  The  achievement  of  social  security  requires  protection  against  this  greatest  hazard  of 
our  economic  life.  This  can  be  provided  by  encouraging  employers  to  provide  more  stable 
employment  and  by  the  systematic  accumulation  of  funds  during  periods  of  employment  to 
provide  benefits  for  periods  of  unemployment,  thus  maintaining  purchasing  power  and 
limiting  the  serious  social  consequences  of  poor  relief  assistance. 

( 3 )  The  legislature,  therefore,  declares  that  in  its  considered  judgment  the  public  good  and 
the  general  welfare  of  the  citizens  of  this  state  require  the  enactment  of  this  measure  under  the 
police  powers  of  the  state  for  the  compulsory  setting  aside  of  unemployment  reserves  to  be  used 
for  the  benefit  of  persons  unemployed  through  no  fault  of  their  own. 

History:     En.  Sec.  2,  Ch.  137,  L.  1937;  R.C.M.  1947,  87-102. 

39-51-103.  Nonliability  of  state  —  right  to  benefits  subject  to  provisions  of 
chapter  and  extent  of  available  funds.  ( 1 )  Benefits  shall  be  deemed  to  be  due  and  payable 
under  this  chapter  only  to  the  extent  provided  in  this  chapter  and  to  the  extent  that  moneys  are 
available  therefor  to  the  credit  of  the  unemployment  insurance  fund,  and  neither  the  state  nor 
the  department  shall  be  liable  for  any  amount  in  excess  of  such  sums. 

(2)  The  legislature  reserves  the  right  to  amend  or  repeal  all  or  any  part  of  this  chapter  at 
any  time  and  there  shall  be  no  vested  private  right  of  any  kind  against  such  amendment  or 
repeal.  All  the  rights,  privileges,  or  immunities  conferred  by  this  chapter  or  by  acts  done 
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pursuant  thereto  shall  exist  subject  to  the  power  of  the  legislature  to  amend  or  repeal  this 
chapter  at  any  time. 

History:     (l)En.  Sec.  18,  Ch.  137,  L.  1937;  amd.  Sec.  32,  Ch.  368,  L.  1975;  Sec.  87-147,  R.C.M.  1947; 
(2)En.  Sec.  20,  Ch.  137.  L.  1937;  Sec.  87-150,  R.C.M.  1947;  R.C.M.  1947, 87-147, 87-150;  amd.  Sec.  2,  Ch.  57,  L. 
1979;  amd.  Sec.  1,  Ch.  349,  L.  1981. 
Cross-References 

Laws  giving  irrevocable  privileges  prohibited,  Art.  II,  sec.  31,  Mont.  Const. 

Certain  retrospective  laws  prohibited,  Art.  XIII,  sec.  1,  Mont.  Const. 

39-51-104.     Chapter  to  become  inoperative  if  federal  act  becomes  inoperative.  If 

Title  III  or  Title  IX  of  the  federal  Social  Security  Act  is  declared  unconstitutional  or  in  any  way 
becomes  inoperative,  then  this  chapter  shall  terminate  and  cease  and  have  no  force  and  effect  as 
of  the  date  when  said  title  or  titles  of  said  act  are  declared  unconstitutional  or  become 
inoperative. 

History:     En.  Sec.  22,  Ch.  137,  L.  1937;  R.C.M.  1947,  87-151. 

39-51-105.  Disbursement  of  funds  if  federal  act  becomes  inoperative.  If  Title  III 
or  IX  of  the  federal  Social  Security  Act  is  declared  unconstitutional  or  in  any  way  is  inoperative, 
this  chapter  automatically  becomes  inoperative  under  the  provisions  of  this  chapter  and  the 
funds  which  then  remain  in  the  unemployment  trust  fund  shall  immediately  be  paid  to  the  state 
treasurer  to  be  paid  into  the  unemployment  insurance  fund  and  funds  there  held  shall  be 
immediately  distributed,  upon  order  of  the  department,  to  the  employers  who  have  contributed 
thereto  on  a  proportionate  basis.  If  any  part  thereof  remains  undistributed  for  a  period  of  1  year 
it  shall  be  paid  to  the  general  fund  of  the  state. 

History:  En.  Subd.  (d).  Sec.  9,  Ch.  137,  L.  1937;  amd.  Sec.  8,  Ch.  368,  L.  1975;  R.C.M.  1947, 87-114;  amd. 
Sec.  2,  Ch.  57,  L.  1979;  amd.  Sec.  1,  Ch.  349,  L.  1981. 

39-51-106.    Approval  by  secretary  of  labor  required  for  chapter  to  have  effect.  If 

the  secretary  of  labor  shall  fail  to  approve  this  chapter,  the  same  shall  immediately  terminate 
and  have  no  force  and  effect. 

History:     En.  Sec.  23,  Ch.  137,  L.  1937;  amd.  Sec.  12,  Ch.  156,  L.  1961;  R.C.M.  1947,  87-152. 

39-51-107  through  39-51-109  reserved. 

39-51-1 10.  Collateral  estoppel.  A  finding  of  fact  or  law,  judgment,  conclusion,  or  final 
order  made  with  respect  to  a  determination  made  under  this  chapter  may  not  be  conclusive  or 
binding  or  used  as  evidence  in  any  separate  or  subsequent  action  or  proceeding  in  another 
forum  except  for  proceedings  under  this  chapter,  regardless  of  whether  the  prior  action  was 
between  the  same  or  related  parties  or  involved  the  same  facts. 

History:     En.  Sec.  7,  Ch.  442,  L.  1999. 

Part  2 
Definitions 

Part  Cross-References 

General  definitions,  39-51-20L 

39-51-201.  General  definitions.  As  used  in  this  chapter,  unless  the  context  clearly 
requires  otherwise,  the  following  definitions  apply: 

( 1 )  "Annual  payroll"  means  the  total  amount  of  wages  paid  by  an  employer,  regardless  of 
the  time  of  payment,  for  employment  during  a  calendar  year. 

(2)  "Base  period"  means  the  first  4  of  the  last  5  completed  calendar  quarters  immediately 
preceding  the  first  day  of  an  individual's  benefit  year.  However,  in  the  case  of  a  combined-wage 
claim  pursuant  to  the  arrangement  approved  by  the  secretary  of  labor  of  the  United  States,  the 
base  period  is  the  period  applicable  under  the  unemployment  law  of  the  paying  state.  For  an 
individual  who  fails  to  meet  the  qualifications  of  39-51-2105  or  a  similar  statute  of  another  state 
because  of  a  temporary  total  disability,  as  defined  in  39-71-116,  or  a  similar  statute  of  another 
state  or  the  United  States,  the  base  period  means  the  first  4  quau-ters  of  the  last  5  completed 
calendar  quarters  preceding  the  disability  if  a  claim  for  unemployment  benefits  is  filed  within 
24  months  of  the  date  on  which  the  individual's  disability  was  incurred. 
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(3)  "Benefit  year",  with  respect  to  any  individual,  means  the  52-consecutive-week  period 
beginning  with  the  first  day  of  the  calendar  week  in  which  the  individual  files  a  valid  claim  for 
benefits,  except  that  the  benefit  year  is  53  weeks  if  filing  a  new  valid  claim  v/ould  result  in 
overlapping  any  quarter  of  the  base  year  of  a  previously  filed  new  claim.  A  subsequent  benefit 
year  may  not  be  established  until  the  expiration  of  the  current  benefit  year.  However,  in  the 
case  of  a  combined-wage  claim  pursuant  to  the  arrangement  approved  by  the  secretary  of  labor 
of  the  United  States,  the  base  period  is  the  period  applicable  under  the  unemployment  law  of 
the  paying  state. 

(4)  "Benefits"  means  the  money  payments  payable  to  an  individual,  as  provided  in  this 
chapter,  with  respect  to  the  individual's  unemployment. 

(5)  "Board"  means  the  board  of  labor  appeals  provided  for  in  Title  2,  chapter  15,  part  17. 

(6)  "Calendar  quarter"  means  the  period  of  3  consecutive  calendar  months  ending  on 
March  31,  June  30,  September  30,  or  December  31. 

(7)  "Contributions"  means  the  money  payments  to  the  state  unemployment  insurance 
fund  required  by  this  chapter  but  does  not  include  assessments  under  39-51-404(4). 

(8)  "Department"  means  the  department  of  labor  and  industry  provided  for  in  Title  2, 
chapter  15,  part  17. 

(9)  "Domestic  or  household  service"  means  employment  of  persons  other  than  members  of 
the  household  for  the  purpose  of  tending  to  the  aid  and  comfort  of  the  employer  or  members  of 
the  employer's  family,  including  but  not  limited  to  housecleaning  and  yard  work,  but  does  not 
include  employment  beyond  the  scope  of  normal  household  or  domestic  duties,  such  as  home 
health  care  or  domiciliary  care. 

(10)  "Employing  unit"  means  any  individual  or  organization  (including  the  state 
government  and  any  of  its  political  subdivisions  or  instrumentalities  or  an  Indian  tribe  or  tribal 
unit),  partnership,  association,  trust,  estate,  joint-stock  company,  insurance  company,  limited 
liability  company  or  limited  liability  partnership  that  has  filed  with  the  secretary  of  state,  or 
corporation,  whether  domestic  or  foreign,  or  the  receiver,  trustee  in  bankruptcy,  trustee  or  the 
trustee's  successor,  or  legal  representative  of  a  deceased  person  that  has  or  had  in  its  employ 
one  or  more  individuals  performing  services  for  it  within  this  state,  except  as  provided  under 
39-51-204(l)(a)  and  (l)(q).  All  individuals  performing  services  within  this  state  for  any 
employing  unit  that  maintains  two  or  more  separate  establishments  within  this  state  are 
considered  to  be  employed  by  a  single  employing  unit  for  all  the  purposes  of  this  chapter.  Each 
individual  employed  to  perform  or  assist  in  performing  the  work  of  any  agent  or  employee  of  an 
employing  unit  is  considered  to  be  employed  by  the  employing  unit  for  the  purposes  of  this 
chapter,  whether  the  individual  was  hired  or  paid  directly  by  the  employing  unit  or  by  the  agent 
or  employee,  provided  that  the  employing  unit  has  actual  or  constructive  knowledge  of  the 
work. 

(11)  "Employment  office"  means  a  free  public  employment  office  or  branch  of  an  office 
operated  by  this  state  or  maintained  as  a  part  of  a  state-controlled  system  of  public  employment 
offices  or  other  free  public  emplo3rment  offices  operated  and  maintained  by  the  United  States 
government  or  its  instrumentalities  as  the  department  may  approve. 

( 12 )  "Fund"  means  the  unemployment  insurance  fund  established  by  this  chapter  to  which 
all  contributions  and  payments  in  lieu  of  contributions  are  required  to  be  paid  and  from  which 
all  benefits  provided  under  this  chapter  must  be  paid. 

(13)  "Gross  misconduct"  means  a  criminal  act,  other  than  a  violation  of  a  motor  vehicle 
traffic  law,  for  which  an  individual  has  been  convicted  in  a  criminal  court  or  has  admitted  or 
conduct  that  demonstrates  a  flagrant  and  wanton  disregard  of  and  for  the  rights  or  title  or 
interest  of  a  fellow  employee  or  the  employer. 

(14)  "Hospital"  means  an  institution  that  has  been  licensed,  certified,  or  approved  by  the 
state  as  a  hospital. 

( 15 )  "Independent  contractor"  means  an  individual  who  renders  service  in  the  course  of  an 
occupation  and: 

(a)  has  been  and  will  continue  to  be  free  from  control  or  direction  over  the  performance  of 
the  services,  both  under  a  contract  and  in  fact;  and 

(b)  is  engaged  in  an  independently  established  trade,  occupation,  profession,  or  business. 
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( 16)  "Indian  tribe"  means  an  Indian  tribe  as  defined  in  the  Indian  Self-Determination  and 
Education  Assistance  Act,  25  U.S.C.  450b(e). 

(17)  (a)  "Institution  of  higher  education",  for  the  purposes  of  this  part,  means  an 
educational  institution  that: 

(i)  admits  as  regular  students  only  individuals  having  a  certificate  of  graduation  from  a 
high  school  or  the  recognized  equivalent  of  a  certificate; 

(ii)  is  legally  authorized  in  this  state  to  provide  a  program  of  education  beyond  high  school; 

(iii)  provides  an  educational  program  for  which  it  awards  a  bachelor's  or  higher  degree  or 
provides  a  program  that  is  acceptable  for  full  credit  toward  a  bachelor's  or  higher  degree,  a 
program  of  postgraduate  or  postdoctoral  studies,  or  a  program  of  training  to  prepare  students 
for  gainful  employment  in  a  recognized  occupation;  and 

(iv)  is  a  public  or  other  nonprofit  institution. 

(b)  Notwithstanding  subsection  (17)(a),  all  universities  in  this  state  are  institutions  of 
higher  education  for  purposes  of  this  part. 

( 18)  "State"  includes,  in  addition  to  the  states  of  the  United  States  of  America,  the  District 
of  Columbia,  Puerto  Rico,  the  Virgin  Islands,  and  Canada. 

(19)  "Taxes"  means  contributions  and  assessments  required  under  this  chapter  but  does 
not  include  penalties  or  interest  for  past-due  or  unpaid  contributions  or  assessments. 

(20)  "Tribal  unit"  means  an  Indian  tribe  and  any  subdivision,  subsidiary,  or  business 
enterprise  that  is  wholly  owned  by  that  tribe. 

(21)  "Unemployment  insurance  administration  fund"  means  the  unemployment  insurance 
administration  fund  established  by  this  chapter  from  which  administrative  expenses  under 
this  chapter  must  be  paid. 

(22)  (a)  "Wages",  unless  specifically  exempted  under  subsection  (22)(b),  means  all 
remuneration  payable  for  personal  services,  including  the  cash  value  of  all  remuneration  paid 
in  any  medium  other  than  cash.  The  reasonable  cash  value  of  remuneration  payable  in  any 
medium  other  than  cash  must  be  estimated  and  determined  pursuant  to  rules  prescribed  by  the 
department.  The  term  includes  but  is  not  limited  to: 

(i)  commissions,  bonuses,  and  remuneration  paid  for  overtime  work,  holidays,  vacations, 
and  sickness  periods; 

(ii)  severance  or  continuation  pay,  backpay,  and  any  similar  pay  made  for  or  in  regard  to 
previous  service  by  the  employee  for  the  employer,  other  than  retirement  or  pension  benefits 
from  a  qualified  plan;  and 

( iii )  tips  or  other  gratuities  received  by  the  employee,  to  the  extent  that  the  tips  or  gratuities 
are  documented  by  the  employee  to  the  employer  for  tax  purposes. 

(b)     The  term  does  not  include: 

( i)  the  amount  of  any  payment  made  by  the  employer  for  employees,  if  the  payment  was 
made  for: 

(A)  retirement  or  pension  pursuant  to  a  qualified  plan  as  defined  under  the  provisions  of 
the  Internal  Revenue  Code; 

(B)  sickness  or  accident  disability  under  a  workers'  compensation  policy; 

(C)  medical  or  hospitalization  expenses  in  connection  with  sickness  or  accident  disability, 
including  health  insurance  for  the  employee  or  the  employee's  immediate  family;  or 

(D)  death,  including  life  insurance  for  the  employee  or  the  employee's  immediate  family; 
or 

(ii)  employee  expense  reimbursements  or  allowances  for  meals,  lodging,  travel, 
subsistence,  or  other  expenses,  as  set  forth  in  department  rules. 

(23 )  "Week"  means  a  period  of  7  consecutive  calendar  days  ending  at  midnight  on  Saturday. 

(24)  An  individual's  "weekly  benefit  amount"  means  the  amount  of  benefits  that  the 
individual  would  be  entitled  to  receive  for  1  week  of  total  unemployment. 

History:  (1),  (14),  (18)  thru  (21)En.  Subd.  (n)  to  (r),  Sec.  19,  Ch.  137,  L.  1937;  amd.  Sec.  6,  Ch.  137,  L. 
1939;  amd.  Sec.  10,  Ch.  164,  L.  1941;  amd.  Sec.  5,  Ch.  233,  L.  1943;  amd.  Sec.  6,  Ch.  190,  L.  1945;  amd.  Sec.  3, 
Ch.  238,  L.  1955;  amd.  Sec.  12,  Ch.  171,  L.  1957;  amd.  Sec.  11,  Ch.  156,  L.  1961;  amd.  Sec.  4,  Ch.  269,  L.  1963; 
amd.  Sec.  1,  Ch.  200,  L.  1969;  amd.  Sec.  33,  Ch.  368,  L.  1975;  amd.  Sec.  1,  Ch.  115,  L.  1977;  Sec.  87-149,  R.C.M. 
1947;  (2),  (4)  thru  (13),  (15)  thru  (17)En.  Subd.  (a)  to  (m),  Sec.  19,  Ch.  137,  L.  1937;  amd.  Sec.  6,  Ch.  137,  L. 
1939;  amd.  Sec.  10,  Ch.  164,  L.  1941;  amd.  Sec.  5,  Ch.  233,  L.  1943;  amd.  Sec.  1,  Ch.  160,  L.  1953;  amd.  Sec.  9, 
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Ch.  164,  L.  1955;  amd.  Sec.  11,  Ch.  171,  L.  1957;  amd.  Sec.  1,  Ch.  177,  L.  1959;  amd.  Sec.  1,  Ch.  178,  L.  1959; 
amd.  Sec.  2,  Ch.  84,  L.  1965;  amd.  Sec.  2,  Ch.  37,  L.  1969;  amd.  Sec.  1,  Ch.  41 1,  L.  1971;  amd.  Sec.  1,  Ch.  159,  L. 
1973;  amd.  Sec.  1,  Ch.  404,  L.  1973;  amd.  Sec.  3,  Ch.  323,  L.  1975;  amd.  Sec.  1,  Ch.  523,  L.  1977;  Sec.  87-148, 
R.C.M.  1947;  (3)En.  Sec.  7,  Ch.  137,  L.  1937;  amd.  Sec.  3,  Ch.  137,  L.  1939;  amd.  Sec.  4,  Ch.  164,  L.  1941;  amd. 
Sec.  2,  Ch.  245,  L.  1947;  amd.  Sec.  5,  Ch.  191,  L.  1953;  amd.  Sec.  2,  Ch.  164,  L.  1955;  amd.  Sec.  3,  Ch.  171,  L. 
1957;  amd.  Sec.  5,  Ch.  156,  L.  1961;  amd.  Sec.  3,  Ch.  269,  L.  1963;  amd.  Sec.  4,  Ch.  4,  Ex.  L.  1969;  amd.  Sec.  1, 
Ch.  117,  L.  1971;  amd.  Sec.  1,  Ch.  163,  L.  1973;  amd.  Sec.  1,  Ch.  430,  L.  1975;  amd.  Sec.  1,  Ch.  165,  L.  1977; 
Sec.  87-109,  R.C.M.  1947;  R.C.M.  1947, 87-109(part),  87-148(a)  thru  (h),  (k)  thru  (p),  87-149(part);  amd.  Sec. 
2,  Ch.  57,  L.  1979;  amd.  Sec.  1,  Ch.  170,  L.  1979;  amd.  Sec.  36,  Ch.  397,  L.  1979;  amd.  Sec.  1,  Ch.  349,  L.  1981; 
amd.  Sec.  1,  Ch.  245,  L.  1983;  amd.  Sec.  1,  Ch.  23,  L.  1985;  amd.  Sec.  1,  Ch.  125,  L.  1985;  amd.  Sec.  1,  Ch.  461, 
L.  1985;  amd.  Sec.  1,  Ch.  234,  L.  1987;  amd.  Sec.  1,  Ch.  314,  L.  1987;  amd.  Sec.  95,  Ch.  370,  L.  1987;  amd.  Sec. 
1,  Ch.  618,  L.  1989;  amd.  Sec.  1,  Ch.  261,  L.  1991;  amd.  Sec.  1,  Ch.  373,  L.  1991;  amd.  Sec.  2,  Ch.  195,  L.  1995; 
amd.  Sec.  3,  Ch.  60,  L.  1997;  amd.  Sec.  18,  Ch.  491,  L.  1997;  amd.  Sec.  2,  Ch.  200,  L.  2001. 

Compiler's  Comments 

2001  Amendment:  Chapter  200  in  definition  of  employing  unit  near  beginning  after  "instrumentalities"  inserted 
"or  an  Indian  tribe  or  tribal  unit";  inserted  definition  of  Indian  tribe;  inserted  definition  of  tribal  unit;  and  made  minor 
changes  in  style.  Amendment  effective  July  1,  2001. 

Effective  Date  —  Retroactive  Applicability:  Section  9,  Ch.  200,  L.  2001,  provided:  "[This  act]  is  effective  July  1, 
200 1 ,  and  applies  retroactively,  within  the  meaning  of  1-2- 109,  to  employment  by  recognized  Indian  tribes  occurring  on 
or  after  December  21,  2000." 

39-51-202.     Employer  defined.  "Employer"  means: 

( 1 )  any  employing  unit  whose  total  annual  payroll  within  either  the  current  or  preceding 
calendar  year  equals  or  exceeds  the  sum  of  $1,000; 

(2)  any  agricultural  employing  unit  that  pays  $20,000  or  more  in  cash  to  workers  for 
agricultural  labor  in  any  quarter  in  the  current  or  preceding  calendar  year  or  employs  10  or 
more  workers  in  agricultural  labor  on  20  days  in  20  different  weeks  during  the  current  or 
preceding  calendar  year; 

(3)  any  domestic  employing  unit  that  pays  $1,000  or  more  in  cash  for  domestic  service  in 
any  quarter  during  the  current  or  preceding  calendar  year; 

( 4 )  any  individual  or  employing  unit  which  acquired  the  organization,  trade,  or  business  or 
substantially  all  of  the  assets  thereof  of  another  which  at  the  time  of  such  acquisition  was  an 
employer  subject  to  this  chapter; 

(5 )  any  individual  or  employing  unit  which  acquired  the  organization,  trade,  or  business  or 
substantially  all  the  assets  thereof  of  another  employing  unit  not  an  employer  subject  to  this 
chapter  and  which,  if  subsequent  to  such  acquisition  it  were  treated  as  a  single  unit  with  such 
other  employing  unit,  would  be  an  employer  under  subsection  (1)  of  this  section; 

(6)  any  employing  unit  not  an  employer  by  reason  of  any  other  subsection  of  this  section 
for  which,  within  either  the  current  or  preceding  calendar  year,  service  is  or  was  performed 
with  respect  to  which  such  employing  unit  is  liable  for  any  federal  tax  against  which  credit  may 
be  taken  for  contributions  paid  into  a  state  unemployment  fund  or  an  employing  unit  which,  as 
a  condition  for  approval  of  this  chapter  for  full  tax  credit  against  the  tax  imposed  by  the  Federal 
Unemployment  Tax  Act,  is  required  pursuant  to  such  act  to  be  an  employer  under  this  chapter; 

(7)  any  employing  unit  which,  having  become  an  employer  under  subsection  (1),  (2),  (3), 
(4), .(5),  or  (6)  has  not,  under  39-51-1101,  ceased  to  be  an  employer  subject  to  this  chapter;  or 

(8)  for  the  effective  period  of  its  election  pursuant  to  39-51-1 102,  any  other  employing  unit 
which  has  elected  to  become  fully  subject  to  this  chapter. 

History:  En.  Subd.  (a)  to  (m).  Sec.  19,  Ch.  137,  L.  1937;  amd.  Sec.  6,  Ch.  137,  L.  1939;  amd.  Sec.  10,  Ch. 
164,  L.  1941;  amd.  Sec.  5,  Ch.  233,  L.  1943;  amd.  Sec.  1,  Ch.  160,  L.  1953;  amd.  Sec.  9,  Ch.  164,  L.  1955;  amd. 
Sec.  11,  Ch.  171,  L.  1957;  amd.  Sec.  1,  Ch.  177,  L.  1959;  amd.  Sec.  1,  Ch.  178,  L.  1959;  amd.  Sec.  2,  Ch.  84,  L. 
1965;  amd.  Sec.  2,  Ch.  37,  L.  1969;  amd.  Sec.  1,  Ch.  411,  L.  1971;  amd.  Sec.  1,  Ch.  159,  L.  1973;  amd.  Sec.  1,  Ch. 
404,  L.  1973;  amd.  Sec.  3,  Ch.  323,  L.  1975;  amd.  Sec.  1,  Ch.  523,  L.  1977;  R.C.M.  1947, 87-148(part);  amd.  Sec. 
37,  Ch.  397,  L.  1979;  amd.  Sec.  2,  Ch.  125,  L.  1985;  amd.  Sec.  2,  Ch.  618,  L.  1989;  amd.  Sec.  2,  Ch.  373,  L.  1991. 

39-51-203.  Employment  defined.  ( 1 )  "Employment",  subject  to  other  provisions  of  this 
section,  means  service  by  an  individual,  by  a  manager  or  member  of  a  manager-managed 
limited  liability  company  that  has  filed  with  the  secretary  of  state,  or  by  an  officer  of  a 
corporation,  including  service  in  interstate  commerce,  performed  for  wages  or  under  any 
contract  of  hire,  written  or  oral,  express  or  implied. 

(2)  (a)  The  term  "employment"  includes  an  individual's  entire  service  performed  within 
or  both  within  and  outside  this  state  if: 
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(i)     the  service  is  localized  in  this  state;  or 

(ii)  the  service  is  not  localized  in  any  state  but  some  of  the  service  is  performed  in  this  state 
and: 

(A)  the  base  of  operations  or,  if  there  is  no  base  of  operations,  the  place  from  which  the 
service  is  directed  or  controlled  is  in  this  state;  or 

( B )  the  base  of  operations  or  the  place  from  which  the  service  is  directed  or  controlled  is  not 
in  any  state  in  which  some  part  of  the  service  is  performed,  but  the  individual's  residence  is  in 
this  state. 

(b)     Service  is  considered  to  be  localized  within  a  state  if: 

(i)     the  service  is  performed  entirely  within  the  state;  or 

(ii)  the  service  is  performed  both  within  and  outside  the  state,  but  the  service  performed 
outside  the  state  is  incidental  to  the  individual's  service  within  the  state;  for  example,  the 
out-of-state  service  is  temporary  or  transitory  in  nature  or  consists  of  isolated  transactions. 

(3)  Service  not  covered  under  subsection  (2)  and  performed  entirely  outside  the  state  and 
on  which  contributions  are  neither  required  nor  paid  under  an  unemployment  insurance  law  of 
any  other  state  or  of  the  federal  government  is  considered  to  be  employment  subject  to  this 
chapter  if  the  individual  performing  the  services  is  a  resident  of  this  state  and  the  department 
approves  the  election  of  the  employing  unit  for  whom  the  services  are  performed  in  order  that 
the  entire  service  of  the  individual  is  considered  to  be  employment  subject  to  this  chapter. 

( 4 )  Service  performed  by  an  individual  for  wages  is  considered  to  be  employment  subject  to 
this  chapter  until  it  is  shown  to  the  satisfaction  of  the  department  that  the  individual  is  an 
independent  contractor. 

(5)  The  term  "employment"  includes  service  performed  by  an  individual  in  the  employ  of 
this  state  or  any  of  its  instrumentalities  (or  in  the  employ  of  this  state  and  one  or  more  other 
states  or  their  instrumentalities )  for  a  hospital  or  institution  of  higher  education  located  in  this 
state.  The  term  "employment"  includes  service  performed  by  all  individuals,  including  those 
individuals  who  work  for  the  state  of  Montana,  its  universities,  public  schools,  components  or 
units  of  universities  or  public  schools,  or  any  local  government  unit  and  one  or  more  other 
states  or  their  instrumentalities  or  political  subdivisions  whose  services  are  compensated  by 
salary  or  wages. 

(6)  The  term  "employment"  includes  service  performed  by  an  individual  in  the  employ  of  a 
religious,  charitable,  scientific,  literary,  or  educational  organization. 

(7)  (a)  The  term  "employment"  includes  the  service  of  an  individual  who  is  a  citizen  of  the 
United  States  performed  outside  the  United  States,  except  in  Canada,  in  the  employ  of  an 
American  employer,  other  than  service  that  is  considered  employment  under  the  provisions  of 
subsection  (2)  or  the  parallel  provisions  of  another  state's  law,  if: 

(i )     the  employer's  principal  place  of  business  in  the  United  States  is  located  in  this  state; 
(ii)  the  employer  has  no  place  of  business  in  the  United  States,  but: 

(A)  the  employer  is  an  individual  who  is  a  resident  of  this  state; 

(B)  the  employer  is  a  corporation  that  is  organized  under  the  laws  of  this  state;  or 

( C )  the  employer  is  a  partnership  or  a  trust  and  the  number  of  the  partners  or  trustees  who 
are  residents  of  this  state  is  greater  than  the  number  who  are  residents  of  any  other  state;  or 

(iii)  none  of  the  criteria  of  subsections  (7)(a)(i)  and  (7)(a)(ii)  are  met,  but  the  employer  has 
elected  coverage  in  this  state  or,  the  employer  having  failed  to  elect  coverage  in  any  state,  the 
individual  has  filed  a  claim  for  benefits  based  on  the  service  under  the  law  of  this  state. 

(b)     An  "American  employer",  for  purposes  of  this  subsection  (7),  means  a  person  who  is: 

(i)     an  individual  who  is  a  resident  of  the  United  States; 

(ii)  a  partnership  if  two-thirds  or  more  of  the  partners  are  residents  of  the  United  States; 

(iii)  a  trust  if  all  of  the  trustees  are  residents  of  the  United  States:  or 

(iv)  a  corporation  organized  under  the  laws  of  the  United  States  or  of  any  state. 

History:  En.  Subd.  (a)  to  (m),  Sec.  19,  Ch.  137,  L.  1937;  amd.  Sec.  6,  Ch.  137,  L.  1939;  amd.  Sec.  10,  Ch. 
164,  L.  1941;  amd.  Sec.  5,  Ch.  233,  L.  1943;  amd.  Sec.  1,  Ch.  160,  L.  1953;  amd.  Sec.  9,  Ch.  164,  L.  1955;  amd. 
Sec.  11,  Ch.  171,  L.  1957;  amd.  Sec.  1,  Ch.  177,  L.  1959;  amd.  Sec.  1,  Ch.  178,  L.  1959;  amd.  Sec.  2,  Ch.  84,  L. 
1965;  amd.  Sec.  2,  Ch.  37,  L.  1969;  amd.  Sec.  1,  Ch.  41 1,  L.  1971;  amd.  Sec.  1,  Ch.  159,  L.  1973;  amd.  Sec.  1,  Ch. 
404,  L.  1973;  amd.  Sec.  3,  Ch.  323,  L.  1975;  amd.  Sec.  1,  Ch.  523,  L.  1977;  R.C.M.  1947, 87-148(part);  amd.  Sec. 
2,  Ch.  57,  L.  1979;  amd.  Sec.  38,  Ch.  397,  L.  1979;  amd.  Sec.  1,  Ch.  349,  L.  1981;  amd.  Sec.  2,  Ch.  234,  L.  1987; 


39-51-204  LABOR  10 

amd.  Sec.  2,  Ch.  314,  L.  1987;  amd.  Sec.  3,  Ch.  618,  L.  1989;  amd.  Sec.  3,  Ch.  373,  L.  1991;  amd.  Sec.  3,  Ch.  195, 
L.  1995. 

39-51-204.  Exclusions  from  definition  of  employment.  ( 1 )  The  term  "employment" 
does  not  include: 

(a)  domestic  or  household  service  in  a  private  home,  local  college  club,  or  local  chapter  of  a 
college  fraternity  or  sorority,  except  as  provided  in  39-51-202(3).  If  an  employer  is  otherwise 
subject  to  this  chapter  and  has  domestic  or  household  service  employment,  all  employees 
engaged  in  domestic  or  household  service  must  be  excluded  from  coverage  under  this  chapter  if 
the  employer: 

( i )  does  not  meet  the  monetary  payment  test  in  any  quarter  or  calendar  year,  as  applicable, 
for  the  subject  wages  attributable  to  domestic  or  household  service;  and 

(ii)  keeps  separate  books  and  records  to  account  for  the  employment  of  persons  in  domestic 
or  household  service. 

( b )  service  performed  by  a  dependent  member  of  a  sole  proprietor  for  whom  an  exemption 
may  be  claimed  under  26  U.S.C.  152  or  service  performed  by  a  sole  proprietor's  spouse  for 
whom  an  exemption  based  on  marital  status  may  be  claimed  by  the  sole  proprietor  under  26 
U.S.C.  7703; 

(c)  service  performed  as  a  freelance  correspondent  or  newspaper  carrier  if  the  person 
performing  the  service,  or  a  parent  or  guardian  of  the  person  performing  the  service  in  the  case 
of  a  minor,  has  acknowledged  in  writing  that  the  person  performing  the  service  and  the  service 
are  not  covered.  As  used  in  this  subsection: 

(i)  "freelance  correspondent"  is  a  person  who  submits  articles  or  photographs  for 
publication  and  is  paid  by  the  article  or  by  the  photograph;  and 

(ii)  "newspaper  carrier"  means  a  person  who  provides  a  newspaper  with  the  service  of 
delivering  newspapers  singly  or  in  bundles.  The  term  does  not  include  an  employee  of  the  paper 
who,  incidentally  to  the  employee's  main  duties,  carries  or  delivers  papers. 

(d)  services  performed  by  qualified  real  estate  agents,  as  defined  in  26  U.S.C.  3508,  or 
insurance  salespeople  paid  solely  by  commission  and  without  a  guarantee  of  minimum 
earnings; 

(e)  service  performed  by  a  cosmetologist  who  is  licensed  under  Title  37,  chapter  31,  or  a 
barber  who  is  licensed  under  Title  37,  chapter  30,  and: 

(i)  who  has  acknowledged  in  writing  that  the  cosmetologist  or  barber  is  not  covered  by 
unemployment  insurance  and  workers'  compensation; 

(ii)  who  contracts  with  a  cosmetology  salon,  as  defined  in  37-31-101,  or  a  barbershop,  as 
defined  in  37-30-101,  which  contract  must  show  that  the  cosmetologist  or  barber: 

(A)  is  free  from  all  control  and  direction  of  the  owner  in  the  contract; 

(B)  receives  payment  for  service  from  individual  clientele;  and 

(C)  leases,  rents,  or  furnishes  all  of  the  cosmetologist's  or  barber's  own  equipment,  skills, 
or  knowledge;  and 

(iii)  whose  contract  gives  rise  to  an  action  for  breach  of  contract  in  the  event  of  contract 
termination.  The  existence  of  a  single  license  for  the  cosmetology  salon  or  barbershop  may  not 
be  construed  as  a  lack  of  freedom  from  control  or  direction  under  this  subsection. 

(f)  casual  labor  not  in  the  course  of  an  employer's  trade  or  business  performed  in  any 
calendar  quarter,  unless  the  cash  remuneration  paid  for  the  service  is  $50  or  more  and  the 
service  is  performed  by  an  individual  who  is  regularly  employed  by  the  employer  to  perform  the 
service.  "Regularly  employed"  means  that  the  service  is  performed  during  at  least  24  days  in 
the  same  quarter. 

(g)  service  performed  by  sole  proprietors,  working  members  of  a  partnership,  members  of 
a  member-managed  limited  liability  company  that  has  filed  with  the  secretary  of  state,  or 
partners  in  a  limited  liability  partnership  that  has  filed  with  the  secretary  of  state; 

(h)     service  performed  for  the  installation  of  floor  coverings  if  the  installer: 
( i )    bids  or  negotiates  a  contract  price  based  upon  work  performed  by  the  yard  or  by  the  job; 
(ii)  is  paid  upon  completion  of  an  agreed-upon  portion  of  the  job  or  after  the  job  is 
completed; 

(iii)  may  perform  service  for  anyone  without  limitation; 
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(iv)  may  accept  or  reject  any  job; 

(v)     furnishes  substantially  all  tools  and  equipment  necessary  to  provide  the  service;  and 

(vi)  works  under  a  written  contract  that: 

(A)  gives  rise  to  a  breach  of  contract  action  if  the  installer  or  any  other  party  fails  to 
perform  the  contract  obligations; 

(B)  states  that  the  installer  is  not  covered  by  unemployment  insurance;  and 

( C )  requires  the  installer  to  provide  a  current  workers'  compensation  policy  or  to  obtain  an 
exemption  from  workers'  compensation  requirements; 

(i)     service  performed  as  a  direct  seller  as  defined  by  26  U.S.C.  3508; 

(j)  service  performed  by  a  petroleum  land  professional.  As  used  in  this  subsection, 
'■petroleum  land  professional"  means  a  person  who: 

(i)  is  engaged  primarily  in  negotiating  for  the  acquisition  or  divestiture  of  mineral  rights 
or  in  negotiating  a  business  agreement  for  the  exploration  or  development  of  minerals; 

( ii )  is  paid  for  service  that  is  directly  related  to  the  completion  of  a  contracted  specific  task 
rather  than  on  an  hourly  wage  basis;  and 

( iii )  performs  all  services  as  an  independent  contractor  pursuant  to  a  written  contract. 

(k)  service  performed  by  an  ordained,  commissioned,  or  licensed  minister  of  a  church  in 
the  exercise  of  the  church's  ministry  or  by  a  member  of  a  religious  order  in  the  exercise  of  duties 
required  by  the  order; 

(1)  service  performed  by  an  individual  receiving  rehabilitation  or  remunerative  work  in  a 
facility  conducted  for  the  purpose  of  carrying  out  a  program  of  rehabilitation  for  individuals 
whose  earning  capacity  is  impaired  by  age  or  physical  or  mental  deficiency  or  injury  or 
providing  remunerative  work  for  individuals  who,  because  of  impaired  physical  or  mental 
capacity,  cannot  be  readily  absorbed  in  the  competitive  labor  market; 

( m )  service  performed  as  part  of  an  unemployment  work-relief  or  work-training  program 
assisted  or  financed  in  whole  or  in  part  by  a  federal  agency,  any  agency  of  a  state  or  political 
subdivision  of  the  state,  or  an  Indian  tribe  by  an  individual  receiving  work  relief  or  work 
training; 

( n )  service  performed  for  a  state  prison  or  other  state  correctional  or  custodial  institution 
by  an  inmate  of  that  institution; 

(o)  service  performed  by  an  individual  who  is  sentenced  to  perform  court-ordered 
community  service  or  similar  work; 

(p)     service  performed  by  elected  public  officials; 

(q)  agricultural  labor,  except  as  provided  in  39-51-202(2),  (4),  or  (6).  If  an  employer  is 
otherwise  subject  to  this  chapter  and  has  agricultural  employment,  all  employees  engaged  in 
agricultural  labor  must  be  excluded  from  coverage  under  this  chapter  if  the  employer: 

( i )  in  any  quarter  or  calendar  year,  as  applicable,  does  not  meet  either  of  the  tests  relating 
to  the  monetary  amount  or  number  of  employees  and  days  worked  for  the  subject  wages 
attributable  to  agricultural  labor;  and 

(ii)  keeps  separate  books  and  records  to  account  for  the  employment  of  persons  in 
agricultural  labor. 

( r )  service  performed  in  the  employ  of  any  other  state  or  its  political  subdivisions  or  of  the 
United  States  government  or  of  an  instrumentality  of  any  other  state  or  states  or  their  political 
subdivisions  or  of  the  United  States,  except  that  national  banks  organized  under  the  national 
banking  law  are  not  entitled  to  exemption  under  this  subsection  and  are  subject  to  this  chapter 
the  same  as  state  banks,  if  the  service  is  excluded  from  employment  as  defined  in  section 
3306(c)(7)  of  the  Federal  Unemployment  Tax  Act; 

(s)  service  in  which  unemployment  insurance  is  payable  under  an  unemployment 
insurance  system  established  by  an  act  of  congress  if  the  department  enters  into  agreements 
with  the  proper  agencies  under  an  act  of  congress  and  those  agreements  become  effective  in  the 
manner  prescribed  in  the  Montana  Administrative  Procedure  Act  for  the  adoption  of  rules,  to 
provide  reciprocal  treatment  to  individuals  who  have,  after  acquiring  potential  rights  to 
benefits  under  this  chapter,  acquired  rights  to  unemployment  insurance  under  an  act  of 
congress  or  who  have,  after  acquiring  potential  rights  to  unemployment  insurance  under  the 
act  of  congress,  acquired  rights  to  benefits  under  this  chapter; 
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(t)  service  performed  in  the  employ  of  a  school  or  university  if  the  service  is  performed  by  a 
student  who  is  enrolled  and  is  regularly  attending  classes  at  a  school  or  university  or  by  the 
spouse  of  a  student  if  the  spouse  is  advised,  at  the  time  that  the  spouse  commences  to  perform 
the  service,  that  the  employment  of  the  spouse  to  perform  the  service  is  provided  under  a 
program  to  provide  financial  assistance  to  the  student  by  the  school  or  university  and  that  the 
employment  is  not  covered  by  any  program  of  unemployment  insurance; 

(u)  service  performed  by  an  individual  who  is  enrolled  at  a  nonprofit  or  public  educational 
institution  that  normally  maintains  a  regular  faculty  and  curriculum  and  normally  has  a 
regularly  organized  body  of  students  in  attendance  at  the  place  where  its  educational  activities 
are  carried  on,  as  a  student  in  a  full-time  program  taken  for  credit  at  an  institution  that 
combines  academic  instruction  with  work  experience  if  the  service  is  an  integral  part  of  the 
program  and  the  institution  has  certified  that  fact  to  the  employer,  except  that  this  subsection 
(l)(u)  does  not  apply  to  service  performed  in  a  program  established  for  or  on  behalf  of  an 
employer  or  group  of  employers; 

(v)  service  performed  as  an  officer  or  member  of  the  crew  of  a  vessel  on  the  navigable 
waters  of  the  United  States; 

(w)  service  performed  by  an  alien  admitted  to  the  United  States  to  perform  agricultural 
labor  pursuant  to  sections  214(c)  and  1 101(a)(H)(ii)(a)  of  the  Immigration  and  Nationality  Act; 
or 

(x)  service  performed  in  a  fishing  rights-related  activity  of  an  Indian  tribe  by  a  member  of 
the  tribe  for  another  member  of  that  tribe  or  for  a  qualified  Indian  entity,  as  defined  in  26 
U.S.C.  7873. 

(2)  An  individual  found  to  be  an  independent  contractor  by  the  department  under  the 
terms  of  39-71-401(3)  is  considered  an  independent  contractor  for  the  purposes  of  this  chapter. 
An  independent  contractor  is  not  precluded  from  filing  a  claim  for  benefits  and  receiving  a 
determination  pursuant  to  39-51-2402. 

(3)  This  section  does  not  apply  to  a  state  or  local  governmental  entity,  an  Indian  tribe  or 
tribal  unit,  or  a  nonprofit  organization  defined  under  section  501(c)(3)  of  the  Internal  Revenue 
Code  unless  the  service  is  excluded  from  employment  for  purposes  of  the  Federal 
Unemployment  Tax  Act. 

History:  En.  Subd.  (a)  to  (m),  Sec.  19,  Ch.  137,  L.  1937;  amd.  Sec.  6,  Ch.  137,  L.  1939;  amd.  Sec.  10,  Ch. 
164,  L.  1941;  amd.  Sec.  5,  Ch.  233,  L.  1943;  amd.  Sec.  1,  Ch.  160,  L.  1953;  amd.  Sec.  9,  Ch.  164,  L.  1955;  amd. 
Sec.  11,  Ch.  171,  L.  1957;  amd.  Sec.  1,  Ch.  177,  L.  1959;  amd.  Sec.  1,  Ch.  178,  L.  1959;  amd.  Sec.  2,  Ch.  84,  L. 
1965;  amd.  Sec.  2,  Ch.  37,  L.  1969;  amd.  Sec.  1,  Ch.  411,  L.  1971;  amd.  Sec.  1,  Ch.  159,  L.  1973;  amd.  Sec.  1,  Ch. 
404,  L.  1973;  amd.  Sec.  3,  Ch.  323,  L.  1975;  amd.  Sec.  1,  Ch.  523,  L.  1977;  R.C.M.  1947, 87-148(part);  amd.  Sec. 
2,  Ch.  57,  L.  1979;  amd.  Sec.  1,  Ch.  67,  L.  1979;  amd.  Sec.  39,  Ch.  397,  L.  1979;  amd.  Sec.  1,  Ch.  349,  L.  1981; 
amd.  Sec.  1,  Ch.  357,  L.  1983;  amd.  Sec.  3,  Ch.  125,  L.  1985;  amd.  Sec.  3,  Ch.  234,  L.  1987;  amd.  Sec.  1,  Ch.  526, 
L.  1987;  amd.  Sec.  4,  Ch.  618,  L.  1989;  amd.  Sec.  4,  Ch.  373,  L.  1991;  amd.  Sec.  1,  Ch.  573,  L.  1991;  amd.  Sec.  1, 
Ch.  1 7 1 ,  L.  1993;  amd.  Sec.  1 1 ,  Ch.  473,  L.  1993;  amd.  Sec.  2,  Ch.  48,  L.  1995;  amd.  Sec.  1 ,  Ch.  95,  L.  1995;  amd. 
Sec.  4,  Ch.  195,  L.  1995;  amd.  Sec.  4,  Ch.  60,  L.  1997;  amd.  Sec.  19,  Ch.  491,  L.  1997;  amd.  Sec.  2,  Ch.  61,  L. 
1999;  amd.  Sec.  3,  Ch.  200,  L.  2001;  amd.  Sec.  1,  Ch.  339,  L.  2001. 
Compiler's  Comments 

2001  Amendments  —  Composite  Section:  Chapter  200  in  (l)(m)  near  end  inserted  "or  an  Indian  tribe";  inserted 
(l)(x)  concerning  service  performed  in  fishing  rights-related  activity  by  an  Indian  tribe;  in  (3)  nesir  beginning  after 
"entity"  inserted  "an  Indian  tribe  or  tribal  unit";  and  made  minor  changes  in  style.  Amendment  effective  July  1, 200 1 . 

Chapter  339  substituted  (l)(d)  concerning  services  performed  by  qualified  real  estate  agents  or  insurance 
salespeople  by  commission  for  former  text  that  read:  "service  performed  as  a  real  estate  broker  or  salesperson  who  is 
licensed  pursuant  to  Title  37,  chapter  51".  Amendment  effective  April  21,  2001. 

Effective  Date  —  Retroactive  Applicability:  Section  9,  Ch.  200,  L.  2001,  provided:  "[This  act]  is  effective  July  1, 
2001,  and  applies  retroactively,  within  the  meaning  of  1-2-109,  to  employment  by  recognized  Indian  tribes  occurring  on 
or  after  December  21,  2000." 

39-51-205.  Agricultural  labor  defined.  (1)  The  term  "agricultural  labor"  includes  all 
services  performed  prior  to  January  1,  1972,  which  was  agricultural  labor  as  defined  in  this 
section  prior  to  such  date  and  remunerated  services  performed  after  December  31,  1971: 

(a)  on  a  farm,  in  the  employ  of  any  person  in  connection  with  cultivating  the  soil,  or  in 
connection  with  raising  or  harvesting  any  agricultural  or  horticultural  commodity,  including 
the  raising,  shearing,  feeding,  caring  for,  training,  and  management  of  livestock,  bees,  poultry, 
and  fur-bearing  animals  and  wildlife; 
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(b)  in  the  employ  of  the  owner  or  tenant  or  other  operator  of  a  farm  in  connection  with  the 
operation,  management,  conservation,  improvement,  or  maintenance  of  such  farm  and  its  tools 
and  equipment  or  in  salvaging  timber  or  clearing  land  of  brush  and  other  debris  left  by  a 
hurricane  if  the  major  part  of  such  service  is  performed  on  a  farm; 

(c)  in  connection  with  the  production  or  harvesting  of  any  commodity  commonly  known  as 
agricultural  commodities  or  in  connection  with  the  hatching  of  poultry  or  in  connection  with 
the  operation  or  maintenance  of  ditches,  canals,  reservoirs,  or  waterways  used  exclusively  for 
supplying  and  storing  water  for  farming  purposes,  except  where  such  ditches,  canals, 
reservoirs,  or  waterways  are  owned  and  operated  by  government  entities; 

(d)  in  the  employ  of  the  operator  of  a  farm  or  a  group  of  operators  of  farms  or  a  cooperative 
organization  of  which  such  operators  are  members  in  handling,  planting,  drying,  packing, 
packaging,  processing,  freezing,  grading,  storing,  or  delivering  to  storage  or  to  market  or  to  a 
carrier  for  transportation  to  market  in  its  unmanufactured  state  any  agricultural  or 
horticultural  commodity,  but  only  if  such  operator  or  operators  produced  more  than  one-half  of 
the  commodity  with  respect  to  which  such  service  is  performed. 

(2)  The  provisions  of  subsections  ( 1  )(a),  ( 1  )(b),  ( 1  )(c),  and  ( 1  )(d)  of  this  section  shall  not  be 
deemed  to  be  applicable  with  respect  to  service  performed  in  connection  with  commercial 
canning  or  commercial  freezing  or  in  connection  with  any  agricultural  or  horticultural 
commodity  after  its  delivery  to  a  terminal  market  for  distribution  for  consumption  or  on  a  farm 
operated  for  profit  if  such  service  is  not  in  the  course  of  the  employer's  trade  or  business  or  is 
domestic  service  in  a  private  home  of  the  employer. 

(3)  As  used  in  this  section,  the  term  "farm"  includes  stock,  dairy,  poultry,  fruit, 
fur-bearing  animals,  and  truck  farms,  plantations,  ranches,  nurseries,  ranges,  greenhouses,  or 
other  similar  structures  used  primarily  for  the  raising  of  agricultural  or  horticultural 
commodities  and  orchards. 

History:  En.  Subd.  (a)  to  (m),  Sec.  19,  Ch.  137,  L.  1937;  amd.  Sec.  6,  Ch.  137,  L.  1939;  amd.  Sec.  10,  Ch. 
164,  L.  1941;  amd.  Sec.  5,  Ch.  233,  L.  1943;  amd.  Sec.  1,  Ch.  160,  L.  1953;  amd.  Sec.  9,  Ch.  164,  L.  1955;  amd. 
Sec.  11,  Ch.  171,  L.  1957;  amd.  Sec.  1,  Ch.  177,  L.  1959;  amd.  Sec.  1,  Ch.  178,  L.  1959;  amd.  Sec.  2,  Ch.  84,  L. 
1965;  amd.  Sec.  2,  Ch.  37,  L.  1969;  amd.  Sec.  1,  Ch.  411,  L.  1971;  amd.  Sec.  1,  Ch.  159,  L.  1973;  amd.  Sec.  1,  Ch. 
404,  L.  1973;  amd.  Sec.  3,  Ch.  323,  L.  1975;  amd.  Sec.  1,  Ch.  523,  L.  1977;  R.C.M.  1947,  87-148(part). 

39-51-206.  Agricultural  labor  —  who  treated  as  employer  of  member  of  a  crew 
furnished  by  a  crew  leader.  (1)  For  the  purposes  of  39-51-203,  any  individual  who  is  a 
member  of  a  crew  furnished  by  a  crew  leader  to  perform  service  in  agricultural  labor  for  any 
other  person  shall  be  treated  as  an  employee  of  such  crew  leader  if: 

(a)  such  crew  leader  holds  a  valid  certificate  of  registration  under  the  Migrant  and 
Seasonal  Agricultural  Worker  Protection  Act,  as  amended  (29  U.S.C.  1801,  et  seq.);  or 

(b)  (i)  substantially  all  the  members  of  such  crew  operate  or  maintain  tractors, 
mechanized  harvesting  or  cropdusting  equipment,  or  any  other  mechanized  equipment  which 
is  provided  by  such  crew  leader;  and 

(ii)  such  individual  is  not  an  employee  of  such  other  person  for  whom  services  in 
agricultural  labor  are  performed. 

(2)  In  the  case  of  any  individual  who  is  furnished  by  a  crew  leader  to  perform  service  in 
agricultural  labor  for  any  other  person  and  who  is  not  treated  as  an  employee  of  such  crew 
leader  under  subsection  (1): 

(a)  such  other  person  and  not  the  crew  leader  shall  be  treated  as  the  employer  of  such 
individual;  and 

(b)  such  other  person  shall  be  treated  as  having  paid  cash  remuneration  to  such  individual 
in  an  amount  equal  to  the  amount  of  cash  remuneration  paid  to  such  individual  by  the  crew 
leader,  either  on  his  own  behalf  or  on  behalf  of  such  other  person,  for  the  service  in  agricultural 
labor  performed  for  such  other  person. 

(3)  The  term  "crew  leader"  means  an  individual  who: 

(a)  furnishes  individuals  to  perform  service  in  agricultural  labor  for  any  other  person; 

(b)  pays,  either  on  his  own  behalf  or  on  behalf  of  such  other  person,  the  individuals  so 
furnished  by  him  for  the  service  in  agricultural  labor  performed  by  them;  and 
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(c)  has  not  entered  into  a  written  agreement  with  such  other  person  under  which  such 
individual  is  designated  as  an  employee  of  such  other  person. 

History:  En.  Subd.  (a)  to  (m),  Sec.  19,  Ch.  137,  L.  1937;  amd.  Sec.  6,  Ch.  137,  L.  1939;  amd.  Sec.  10,  Ch. 
164,  L.  1941;  amd.  Sec.  5,  Ch.  233,  L.  1943;  amd.  Sec.  1,  Ch.  160,  L.  1953;  amd.  Sec.  9,  Ch.  164,  L.  1955;  amd. 
Sec.  11,  Ch.  171,  L.  1957;  amd.  Sec.  1,  Ch.  177,  L.  1959;  amd.  Sec.  1,  Ch.  178,  L.  1959;  amd.  Sec.  2,  Ch.  84,  L. 
1965;  amd.  Sec.  2,  Ch.  37,  L.  1969;  amd.  Sec.  1,  Ch.  41 1,  L.  1971;  amd.  Sec.  1,  Ch.  159,  L.  1973;  amd.  Sec.  1,  Ch. 
404,  L.  1973;  amd.  Sec.  3,  Ch.  323,  L.  1975;  amd.  Sec.  1,  Ch.  523,  L.  1977;  R.C.M.  1947, 87-148(part);  amd.  Sec. 
5,  Ch.  618,  L.  1989;  amd.  Sec.  5,  Ch.  373,  L.  1991. 

Part  3 
General  Administrative  Provisions 

Part  Cross-References 

Montana  Administrative  Procedure  Act  —  adoption  and  publication  of  rules,  Title  2,  ch.  4,  part  3. 
Civil  rules  on  subpoenas,  Rule  45,  M.R.Civ.P.  (see  Title  25,  ch.  20). 
General  definitions,  39-51-201. 

39-51-301.  Administration  —  duties  and  powers  of  department.  ( 1)  It  is  the  duty  of 
the  department  to  administer  this  chapter  and  it  may  adopt,  amend,  or  rescind  rules,  to  employ 
persons,  make  expenditures,  require  reports,  make  investigations,  and  take  action  as  it 
considers  necessary  or  suitable  in  administering  this  chapter. 

(2)  The  department  shall  determine  its  own  organization  and  methods  of  procedure  in 
accordance  with  the  provisions  of  this  chapter  and  shall  have  an  official  seal,  which  is  judicially 
noticed. 

(3)  Whenever  the  department  believes  that  a  change  in  contribution  or  benefit  rates  will 
become  necessary  to  protect  the  solvency  of  the  fund,  it  shall  promptly  inform  the  governor  and 
the  legislature  and  make  recommendations  with  respect  to  the  change. 

(4)  The  department  and  the  board  may  issue  subpoenas  and  compel  testimony  and  the 
production  of  evidence,  including  books  and  records,  in  regard  to  any  investigation  or 
proceeding  under  this  chapter. 

(5)  The  department  shall  delegate  to  the  department  of  revenue  duties  associated  with  the 
administration  of  unemployment  insurance  contributions  and  the  employment  security 
account  so  long  as  the  duties  are  carried  out  in  conformity  with  the  requirements  of  the 
program  budget  plan  with  the  United  States  department  of  labor.  The  delegated  duties  do  not 
include  oversight  duties  such  as  revenue  quality  control,  risk  management,  and  trust  fund 
management.  The  department  of  revenue  must  receive  funds  from  the  department  for  the 
performance  of  the  delegated  duties.  The  department  of  revenue  has  rulemaking  authority 
with  respect  to  any  function  or  duty  delegated  to  the  department  of  revenue  pursuant  to  this 
section. 

(6)  Employees  transferring  from  the  department  to  the  department  of  revenue  as  a  result 
of  a  delegation  of  duties  in  subsection  (5)  are  entitled  to  all  rights  including  those  under 
2-15-131,  possessed  as  a  state  officer  or  employee  before  transferring,  including  rights  to  tenure 
in  office  and  of  rank  or  grade,  rights  to  vacation  and  sick  pay  and  leave,  rights  under  any 
retirement  or  personnel  plan  or  labor  union  contract,  rights  to  compensatory  time  earned,  and 
any  other  rights  under  any  law  or  administrative  policy  including  the  State  Employee 
Protection  Act.  Employees  transferring  must  be  considered  internal  applicants  by  the 
department  for  recruitment  purposes  for  the  period  from  July  1, 1997,  through  June  30, 1998. 

(7)  The  department  of  revenue  shall  succeed  the  department  in  its  rights  to  property 
relating  to  the  delegation  of  duties  in  subsection  (5)  to  the  extent  that  is  consistent  with  federal 
property  transfer  policy.  The  property  includes  real  property,  records,  office  equipment,  forms, 
supplies,  and  contracts  other  than  the  program  budget  plan  with  the  United  States  department 
of  labor. 

(8)  (a)  The  delegation  ofduties  in  subsection  (5)  does  not  affect  the  validity  of  any  pending 
judicial  or  administrative  proceeding. 

(b)  Appeals  that  were  filed  with  the  board  of  labor  appeals  or  the  department's  hearings 
bureau  before  July  1, 1997,  must  follow  the  procedures  and  processes  in  effect  when  the  appeal 
was  first  taken.  An  appeal  that  is  filed  on  or  after  July  1, 1997,  must  be  taken  in  accordance  with 
the  procedures  and  processes  in  effect  on  the  date  the  appeal  is  filed. 
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( c)  The  department  of  revenue  must  be  substituted  for  the  department  and  succeed  to  all 
audits,  determinations,  and  other  actions  that  have  not  been  appealed  to  the  board  of  labor 
appeals  or  the  department's  hearings  bureau  prior  to  July  1,  1997. 

(9)  The  rights,  privileges,  and  duties  of  the  holders  of  bonds  and  other  obligations  issued 
and  of  the  parties  to  contracts,  leases,  indentures,  and  other  transactions  entered  into  before 
the  delegation  of  duties  in  subsection  (5)  remain  in  effect,  and  none  of  those  rights,  privileges, 
duties,  covenants,  or  agreements  are  impaired  or  diminished  by  reason  of  the  delegation  of 
duties.  The  department  of  revenue  is  substituted  for  the  department  and,  subject  to  the 
provisions  of  subsection  (5),  succeeds  to  the  rights  and  duties  under  the  provisions  of  those 
bonds,  contracts,  leases,  indentures,  and  other  transactions.  The  provisions  of  this  subsection 
(9)  do  not  apply  to  the  program  budget  plan  agreement  between  the  department  and  the  United 
States  department  of  labor. 

History:     En.  Subd.  (a).  Sec.  11,  Cb.  137,  L.  1937;  amd.  Sec.  6,  Ch.  156,  L.  1961;  amd.  Sec.  40,  Ch.  93,  L. 
1969;  amd.  Sec.  11,  Cb.  368,  L.  1975;  R.CJVf .  1947, 87-120;  amd.  Sec.  1,  Cb.  349,  L.  1981;  amd.  Sec.  1 1,  Cb.  125, 
L.  1983;  amd.  Sec.  4,  Cb.  125,  L.  1985;  amd.  Sec.  20,  Cb.  491,  L.  1997;  amd.  Sec.  3,  Cb.  61,  L.  1999. 
Cross-References 

Rights  to  property,  2-15-132. 

Rules  and  orders,  2-15-133. 

Legal  proceedings,  2-15-134. 

Rights  and  duties  under  existing  transactions,  2-15-135. 

39-51-302.  Administrative  rvdes.  (1)  The  department  may  adopt  procedural  and 
substantive  rules  necessary  to  implement  this  chapter. 

(2)  The  department  shall  delegate  rulemaking  authority  to  the  department  of  revenue 
with  respect  to  any  function  or  duty  delegated  to  the  department  of  revenue  pursuant  to 
39-51-301(5). 

History:  En.  Subd.  (b).  Sec.  11,  Ch.  137,  L.  1937;  amd.  Sec.  12,  Cb.  368,  L.  1975;  R.C.M.  1947.  87-121; 
amd.  Sec.  1,  Cb.  349,  L.  1981;  amd.  Sec.  5,  Cb.  125,  L.  1985;  amd.  Sec.  4,  Cb.  61,  L.  1999. 

39-51  -303.  Publication  and  distribution  of  materials.  The  department  shall  cause  to 
be  printed  for  distribution  to  the  public  the  text  of  this  chapter,  the  department's  regulations 
and  general  and  special  rules,  and  any  other  material  the  department  considers  relevant  and 
suitable  and  shall  furnish  the  same  to  any  person  upon  application. 

History:  En.  Subd.  (c).  Sec.  11,  Cb.  137,  L.  1937;  amd.  Sec.  13,  Cb.  368,  L.  1975;  R.C.M.  1947,  87-122; 
amd.  Sec.  1,  Cb.  349,  L.  1981;  amd.  Sec.  1,  Cb.  370,  L.  1989. 

39-51-304.  Personnel.  The  department  shall  hire  personnel  to  administer  this  chapter 
in  accordance  with  principles  adopted  by  the  department  of  administration. 

History:  En.  Subd.  (d).  Sec.  11,  Cb.  137,  L.  1937;  amd.  Sec.  14,  Cb.  368,  L.  1975;  R.C.M.  1947,  87-123; 
amd.  Sec.  40,  Cb.  397,  L.  1979;  amd.  Sec.  1,  Ch.  349,  L.  1981;  amd.  Sec.  6,  Ch.  125,  L.  1985;  amd.  Sec.  45,  Ch. 
18,  L.  1995. 

39-51-305.  Department  to  appoint  appeals  referees.  To  hear  and  decide  disputed 
claims,  the  department  shall  appoint  such  impartial  salaried  appeals  referees  as  are  necessary 
for  the  proper  administration  of  this  chapter  in  accordance  with  39-51-304.  No  person  shall 
participate  on  behalf  of  the  department  in  any  case  in  which  he  is  an  interested  party.  The 
department  may  designate  alternates  to  serve  in  the  absence  or  disqualification  of  an  appeals 
referee. 

History:  En.  Sec.  6  (a)  to  (e),  Ch.  137,  L.  1937;  amd.  Sec.  2,  Ch.  171,  L.  1957;  amd.  Sec.  1,  Ch.  262,  L. 
1973;  amd.  Sec.  3,  Cb.  368,  L.  1975;  amd.  Sec.  1,  Ch.  20,  L.  1977;  R.C.M.  1947, 87-107(d);  amd.  Sec.  1,  Cb.  349, 
L.  1981;  amd.  Sec.  7,  Cb.  125.  L.  1985. 

39-51-306.     Repealed.  Sec.  5,  Ch.  349,  L.  1981. 

History:  En.  Subd.  (b).  Sec.  10,  Ch.  137,  L.  1937;  amd.  Sec.  2,  Ch.  132,  L.  1969;  amd.  Sec.  10,  Cb.  368,  L. 
1975;  R.C.M.  1947,  87-118. 

39-51-307.  Department  to  create  employment  service.  (1)  The  department  shall 
establish  and  maintain  free  public  employment  offices  in  the  number  and  in  places  that  may  be 
necessary  for  the  proper  administration  of  this  chapter  and  for  the  purpose  of  performing  the 
duties  that  are  within  the  purview  of  the  act  of  congress  entitled,  "An  act  to  provide  for  the 
establishment  of  a  national  employment  system  and  for  cooperation  with  the  states  in  the 
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promotion  of  such  system,  and  for  other  purposes",  approved  June  6,  1933  (29  U.S.C.  49),  as 
amended. 

(2 )  The  department  is  charged  with  the  duty  to  cooperate  with  any  official  or  agency  of  the 
United  States  having  power  or  duties  under  the  provisions  of  the  act  of  congress,  as  amended, 
and  to  do  and  perform  all  things  necessary  to  secure  to  this  state  the  benefits  of  the  act  of 
congress,  as  amended,  in  the  promotion  and  maintenance  of  a  system  of  public  employment 
offices. 

(3)  The  provisions  of  the  act  of  congress,  as  amended,  are  accepted  by  this  state  in 
conformity  with  section  4  of  that  act,  and  this  state  shall  observe  and  comply  with  the 
requirements  of  the  act.  The  department  is  designated  and  constituted  the  agency  of  this  state 
for  the  purpose  of  the  act. 

(4)  For  the  purpose  of  establishing  and  maintaining  free  public  employment  offices,  the 
department  is  authorized  to  enter  into  agreements  with  any  political  subdivisions  of  this  state 
or  with  any  private,  nonprofit  organization,  and  as  a  part  of  such  an  agreement,  the  department 
may  accept  money,  services,  or  quarters  as  a  contribution  to  the  employment  service  account. 

History:  En.  Sec.  12,  Ch.  137,  L.  1937;  amd.  Sec.  6,  Ch.  164,  L.  1941;  amd.  Sec.  21,  Ch.  368,  L.  1975; 
R.C.M.  1947,  87-132;  amd.  Sec.  2,  Ch.  349,  L.  1981;  amd.  Sec.  163,  Ch.  42,  L.  1997. 

39-51-308.  Acquisition  and  disposition  of  property  by  department.  ( 1 )  Subject  to 
the  approval  of  the  department  of  administration,  the  department  may  purchase  such 
equipment,  supplies,  and  real  property  as  it  may  deem  necessary  and  proper.  The  title  to  any 
real  property  purchased  shall  be  taken  in  the  name  of  the  state  of  Montana. 

(2)  Subject  to  the  approval  of  the  department  of  administration,  the  department  may  sell 
any  equipment,  supplies,  or  real  property  previously  acquired  by  it,  and  the  proceeds  of  such 
sale  shall  be  deposited  into  the  unemployment  insurance  administration  fund. 

( 3 )  In  the  event  the  duties  or  any  part  thereof  of  the  department  shall  be  at  any  time  in  the 
future  surrendered  to  or  taken  over  by  the  federal  government  or  any  agency  thereof,  the 
department,  with  the  approval  of  the  department  of  administration,  may  lease  such  equipment 
and  real  property  to  the  federal  government  or  such  agency,  but  the  title  thereto  shall  remain  in 
the  state  of  Montana. 

History:  En.  as  Sec.  11-A  of  Ch.  137,  L.  1937  by  Sec.  6,  Ch.  233,  L.  1943;  amd.  Sec.  8,  Ch.  171,  L.  1957; 
amd.  Sec.  19,  Ch.  368,  L.  1975;  amd.  Sec.  17,  Ch.  343,  L.  1977;  R.C.M.  1947,  87-130;  amd.  Sec.  2,  Ch.  57,  L. 
1979;  amd.  Sec.  1,  Ch.  349,  L.  1981. 

39-51-309.  Representation  of  department  and  state  in  court.  ( 1 )  In  any  civil  action 
to  enforce  the  provisions  of  this  chapter  the  department  and  the  state  may  be  represented  by 
any  qualified  attorney  who  is  employed  by  the  department  and  is  designated  by  it  for  this 
purpose  or,  at  the  department's  or  board's  request,  by  the  attorney  general. 

( 2 )  All  criminal  actions  for  violation  of  any  provision  of  this  chapter  or  of  any  rules  issued 
pursuant  thereto  shall  be  prosecuted  by  the  attorney  general  of  the  state  or,  at  his  request  and 
under  his  direction,  by  the  county  attorney  of  the  county  wherein  the  crime  was  committed. 

History:  En.  Sec.  17,  Ch.  137,  L.  1937;  amd.  Sec.  8,  Ch.  164,  L.  1955;  amd.  Sec.  31,  Ch.  368,  L.  1975; 
R.C.M.  1947,  87-146;  amd.  Sec.  41,  Ch.  397,  L.  1979;  amd.  Sec.  1,  Ch.  349,  L.  1981. 

39-51-310.  Function  of  board.  The  board  shall  act  in  a  quasi-judicial  capacity  for  the 
hearing  of  disputes  concerning  the  administration  of  Montana's  unemployment  insurance  laws 
concerning  benefits. 

History:     En.  82A-1008  by  Sec.  1,  Ch.  272,  L.  1971;  R.C.M.  1947,  82A-1008(4);  amd.  Sec.  3,  Ch.  314,  L. 
1987;  amd.  Sec.  8,  Ch.  442,  L.  1999. 
Cross-References 

Quasi-judicia]  boards,  2-15-124. 

Part  4 
Financial  Administration 

Part  Cross-References 

Ex  officio  State  Treasurer,  2-15-1002. 
State  treasury  fund  structure.  Title  17,  ch.  2. 
General  definitions,  39-51-201, 
Employment  security  account,  39-51-409. 
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39-51-401.  Unemployment  insurance  fund  —  establishment  and  control.  There  is 
established  separate  and  apart  from  all  public  money  or  funds  of  this  state  a  fund  in  the 
enterprise  fund  type  known  as  the  unemployment  insurance  fund,  which  must  be  administered 
by  the  department  exclusively  for  the  purposes  of  this  chapter.  Any  reference  to  the 
unemployment  insurance  fund  in  the  Montana  Code  Annotated  means  the  unemployment 
insurance  enterprise  fund.  All  money  in  the  fund  must  be  mingled  and  undivided.  This  fund 
consists  of: 

(1)  all  contributions  collected  under  this  chapter  and  payments  made  in  lieu  of 
contributions  as  provided  in  39-51-1124  through  39-51-1126; 

(2)  interest  earned  upon  any  money  in  the  fund; 

(3)  any  property  or  securities  acquired  through  the  use  of  money  belonging  to  the  fund; 

(4)  all  earnings  of  the  property  or  securities  acquired  by  the  fund;  and 

(5)  all  money  credited  to  this  state's  account  in  the  unemployment  trust  fund  pursuant  to 
sections  903  and  904  of  the  Social  Security  Act  (42  U.S.C.  1103  and  1104),  as  amended. 

History:  En.  Subd.  (a),  Sec.  9,  Ch.  137,  L.  1937;  amd.  Sec.  2,  Ch.  190,  L.  1945;  amd.  Sec.  4,  Ch.  171,  L. 
1957;  amd.  Sec.  206,  Ch.  147,  L.  1963;  amd.  Sec.  1,  Ch.  88,  L.  1971;  amd.  Sec.  5,  Ch.  368,  L.  1975;  R.C.M.  1947, 
87-111;  amd.  Sec.  2,  Ch.  57,  L.  1979;  amd.  Sec.  42,  Ch.  397,  L.  1979;  amd.  Sec.  17,  Ch.  685,  L.  1979;  amd.  Sec. 
1,  Ch.  349,  L.  1981;  amd.  Sec.  21,  Ch.  281,  L.  1983;  amd.  Sec.  164,  Ch.  42,  L.  1997;  amd.  Sec.  20,  Ch.  34,  L. 
2001. 
Compiler's  Comments 

2001  Amendment:  Chapter  34  in  two  places  in  introductory  clause  substituted  reference  to  enterprise  fund  for 
reference  to  expendable  trust  fund;  in  (4)  at  end  inserted  "acquired  by  the  fund";  and  made  minor  changes  in  style. 
Amendment  effective  July  1,  2001. 

39-51-402.  Unemployment  insurance  fund  —  custodian  —  accounts  and 
deposits.  ( 1 )  The  commissioner  of  labor  and  industry  is  the  ex  officio  treasurer  and  custodian 
of  the  unemployment  insurance  fund  and  shall  administer  that  fund  in  accordance  with  this 
chapter.  The  commissioner  shall  maintain  within  the  fund  three  separate  accounts: 

(a)  a  clearing  account; 

(b)  an  unemployment  trust  fund  account;  and 

(c)  a  benefit  account. 

(2)  All  money  payable  to  the  unemployment  insurance  fund,  upon  receipt  by  the 
department,  must  be  immediately  deposited  in  the  clearing  account.  Refunds  payable  pursuant 
to  39-51-1110  may  be  paid  from  the  clearing  account.  After  clearance,  all  other  money  in  the 
clearing  account  must  be  immediately  deposited  with  the  secretary  of  the  treasury  of  the 
United  States  to  the  credit  of  the  account  of  this  state  in  the  unemployment  trust  fund, 
established  and  maintained  pursuant  to  section  904  of  the  Social  Security  Act  (42  U.S.C.  1 104), 
as  amended. 

(3)  The  benefit  account  consists  of  all  money  requisitioned  for  the  payment  of  benefits 
from  this  state's  account  in  the  unemployment  trust  fund. 

(4)  Except  as  otherwise  provided,  money  in  the  clearing  and  benefit  accounts  may  be 
deposited  in  any  bank  or  public  depository  in  which  general  funds  of  the  state  may  be  deposited, 
but  a  public  deposit  insurance  charge  or  premium  may  not  be  paid  out  of  the  unemployment 
insurance  fund. 

History:  En.  Subd.  (b).  Sec.  9,  Ch.  137,  L.  1937;  amd.  Sec.  5,  Ch.  171,  L.  1957;  amd.  Sec.  207,  Ch.  147,  L. 
1963;  amd.  Sec.  6,  Ch.  368,  L.  1975;  R.C.M.  1947, 87-112;  amd.  Sec.  2,  Ch.  57,  L.  1979;  amd.  Sec.  43,  Ch.  397,  L. 
1979;  amd.  Sec.  1,  Ch.  349,  L.  1981;  amd.  Sec.  22,  Ch.  281,  L.  1983;  amd.  Sec.  8,  Ch.  125,  L.  1985;  amd.  Sec. 
165,  Ch.  42,  L.  1997. 

39-51-403.  Money  to  be  requisitioned  from  unemployment  trust  fund  solely  for 
payment  of  benefits  —  exception.  ( 1 )  Money  may  be  requisitioned  from  this  state's  account 
in  the  unemployment  trust  fund  solely  for  the  payment  of  benefits  and  in  accordance  with 
regulations  prescribed  by  the  department,  except  that  money  credited  to  this  state's  account 
pursuant  to  sections  903  and  904  of  the  Social  Security  Act  (42  U.S.C.  1103  and  1104),  as 
amended,  may  also  be  withdrawn  for  the  payment  of  expenses  for  the  administration  of  this 
chapter  and  of  public  employment  offices,  as  provided  by  this  chapter.  Money  withheld  by  the 
department  from  a  benefits  payment  at  the  request  of  an  individual  or  in  accordance  with  the 
department's  rules  pertaining  to  deductions  and  withholding  for  federal  income  tax  purposes 
pursuant  to  39-51-2207  or  money  withheld  for  repayment  of  an  overissuance  of  food  stamp 
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coupons  pursuant  to  39-51-2208  must  be  considered  benefits  for  the  purposes  of  this 
subsection. 

(2)  The  department  shall  from  time  to  time  requisition  from  the  unemployment  trust  fund 
amounts,  not  exceeding  the  amounts  in  this  state  in  the  fund,  as  it  considers  necessary  for  the 
payment  of  benefits  for  a  reasonable  future  period.  Upon  receipt  of  a  requisition,  the  treasurer 
shall  deposit  the  money  in  the  benefit  account  and  shall  issue  warrants  for  the  payment  of 
benefits  solely  from  the  benefit  account. 

(3)  Expenditures  of  money  in  the  benefit  account  and  refunds  from  the  clearing  account 
are  not  subject  to  any  provisions  of  law  requiring  specific  appropriations  or  other  formal  release 
by  state  officers  of  money  in  their  custody. 

(4)  Any  balance  of  money  requisitioned  from  the  unemployment  trust  fund  that  remains 
unclaimed  or  unpaid  in  the  benefit  account  after  the  expiration  of  the  period  for  which  the  sums 
were  requisitioned  must  be  deducted  from  estimates  for  and  may  be  used  for  the  payment  of 
benefits  during  succeeding  periods  or,  in  the  discretion  of  the  department,  must  be  redeposited 
with  the  secretary  of  the  treasury  of  the  United  States  to  the  credit  of  this  state's  account  in  the 
unemployment  trust  fund,  as  provided  in  39-51-402. 

History:  En.  Subd.  (c),  Sec.  9,  Ch.  137,  L.  1937;  amd.  Sec.  6,  Ch.  171,  L.  1957;  amd.  Sec.  7,  Ch.  368,  L. 
1975;  R.C.M.  1947, 87- 113(a);  amd.  Sec.  1,  Ch.  349,  L.  1981;  amd.  Sec.  166,  Ch.  42,  L.  1997;  amd.  Sec.  5,  Ch. 
60,  L.  1997. 

39-51-404.  Administrative  expenses.  ( 1 )  Money  credited  to  the  account  of  this  state  in 
the  unemployment  trust  fund  by  the  secretary  of  the  treasury  of  the  United  States  pursuant  to 
sections  903  and  904  of  the  Social  Security  Act  (42  U.S.C.  1103  and  1104),  as  amended,  may  be 
requisitioned  and  used  for  the  payment  of  expenses  incurred  for  the  administration  of  this 
chapter  pursuant  to  a  specific  appropriation  by  the  legislature  if  the  expenses  are  incurred  and 
the  money  is  requisitioned  after  the  enactment  of  an  appropriation  law  that: 

(a)  specifies  the  purposes  for  which  the  money  is  appropriated  and  the  amounts 
appropriated; 

( b)  limits  the  period  within  which  the  money  may  be  expended  to  a  period  ending  not  more 
than  2  years  after  the  date  of  the  enactment  of  the  appropriation  law;  and 

(c)  limits  the  amount  that  may  be  used  during  any  12-month  period  beginning  on  July  1 
and  ending  on  the  next  June  30  to  an  amount  not  exceeding  the  amount  by  which  the  aggregate 
of  the  amounts  credited  to  the  account  of  this  state  pursuant  to  sections  903  and  904  of  the 
Social  Security  Act  (42  U.S.C.  1103  and  1104),  as  amended,  during  the  same  12-month  period 
and  the  34  preceding  12-month  periods  exceeds  the  aggregate  of  the  amounts  used  pursuant  to 
this  section  and  charged  against  the  amounts  credited  to  the  account  of  this  state  during  any  of 
the  35  12-month  periods. 

(2)  For  the  purposes  of  this  section,  amounts  used  during  any  12-month  period  must  be 
charged  against  equivalent  amounts  that  were  first  credited  and  that  are  not  already  charged, 
except  that  an  amount  used  for  administration  during  any  12-month  period  may  not  be  charged 
against  any  amount  credited  during  a  12-month  period  earlier  than  the  34th  preceding  period. 
Money  requisitioned  for  the  payment  of  expenses  of  administration  pursuant  to  this  section 
must  be  deposited  in  the  unemployment  insurance  administration  account  but,  until  expended, 
must  remain  a  part  of  the  unemployment  insurance  fund. 

(3)  The  department  shall  maintain  a  separate  record  of  the  deposit,  obligation, 
expenditure,  and  return  of  funds  deposited.  If  any  money  deposited  is  for  any  reason  not  to  be 
expended  for  the  purpose  for  which  it  was  appropriated  or  if  it  remains  unexpended  at  the  end 
of  the  period  specified  by  the  law  appropriating  the  money,  it  must  be  withdrawn  and  returned 
to  the  secretary  of  the  treasury  of  the  United  States  for  credit  to  this  state's  account  in  the 
unemployment  trust  fund. 

(4)  An  assessment  equal  to  0.13%  of  all  taxable  wages  provided  for  in  39-51-1108  and 
0.059f  of  total  wages  paid  by  employers  not  covered  by  an  experience  rating  must  be  levied 
against  and  paid  by  all  employers.  All  assessments  and  investment  income  must  be  deposited  in 
the  employment  security  account  provided  for  in  39-51-409. 

History:  En.  Subd.  (c).  Sec.  9,  Ch.  137,  L.  1937;  amd.  Sec.  6,  Ch.  171,  L.  1957;  amd.  Sec.  7,  Ch.  368,  L. 
1975;  R.C.M.  1947, 87-113(b);  amd.  Sec.  2,  Ch.  57,  L.  1979;  amd.  Sec.  1,  Ch.  349,  L.  1981;  amd.  Sec.  1,  Ch.  251, 
L.  1983;  amd.  Sec.  23,  Ch.  281,  L.  1983;  (4)En.  Sec.  1,  Ch.  304,  L.  1983;  amd.  Sec.  2,  Ch.  461,  L.  1985;  amd.  Sec. 
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1,  Ch.  422,  L.  1989;  amd.  Sec.  1,  Ch.  15,  Sp.  L.  January  1992;  amd.  Sec.  1,  Ch.  173,  L.  1993;  amd.  Sec.  167,  Ch. 
42,  L.  1997;  amd.  Sec.  1,  Ch.  399,  L.  1999. 

39-51-405.  Signatures  required  on  warrants.  All  warrants  issued  by  the  treasurer  for 
payment  pursuant  to  39-51-403  or  39-51-404  shall  bear  the  signature  of  the  treasurer  and  the 
countersignature  of  a  member  of  the  department  or  its  duly  authorized  agent  for  that  purpose. 

History:     En.  Subd.  (c).  Sec.  9,  Ch.  137,  L.  1937;  amd.  Sec.  6,  Ch.  171,  L.  1957;  amd.  Sec.  7,  Ch.  368,  L. 
1975;  R.C.M.  1947,  87-1 13(c);  amd.  Sec.  1,  Ch.  349,  L.  1981. 
Cross- References 

Warrants  for  payment  of  state  funds,  17-8-301. 

39-51-406.  Unemployment  insurance  administration  account.  (1)  There  is  an 
account  in  the  federal  special  revenue  fund  to  be  known  as  the  unemployment  insurance 
administration  account.  All  money  that  is  deposited,  appropriated,  or  paid  into  this  account  is 
appropriated  and  made  available  to  the  department.  All  money  in  the  account  must  be 
expended  solely  for  the  purpose  of  defraying  the  costs  of  administration  of  this  chapter  and 
costs  of  administration  of  other  legislation  specifically  delegated  by  the  legislature  to  the 
department  for  administration. 

(2)  All  money  received  and  deposited  in  the  account  from  the  United  States  or  any  agency 
of  the  United  States  pursuant  to  section  302,  Title  III,  of  the  Social  Security  Act  (42  U.S.C.  502) 
must  be  expended  solely  for  the  purpose  and  in  the  amounts  found  necessary  by  the  secretary  of 
labor  for  the  proper  and  efficient  administration  of  this  chapter. 

(3)  The  account  consists  of: 

(a)  all  money  received  from  the  United  States  or  any  agency  of  the  United  States  pursuant 
to  section  302,  Title  III,  of  the  Social  Security  Act  (42  U.S.C.  502),  as  amended; 

(b)  all  money  appropriated  by  the  state  from  the  general  fund  for  the  purpose  of 
administering  this  chapter;  and 

(c)  all  money,  trust  funds,  supplies,  facilities,  or  services  furnished,  deposited,  paid,  and 
received  from: 

(i)     the  United  States  or  any  agency  of  the  United  States; 

(ii)  this  state  or  any  agency  of  the  state; 

(iii)  any  other  state  or  any  of  its  agencies; 

(iv)  political  subdivisions  of  the  state;  or 

(v)     any  other  source  for  administrative  expense  and  purpose. 

(4)  Notwithstanding  any  provisions  of  this  section,  all  money  requisitioned  and  deposited 
in  this  account  pursuant  to  39-51-403  through  39-51-405  must  remain  part  of  the 
unemployment  insurance  fund  and  must  be  used  only  in  accordance  with  the  conditions 
specified  in  39-51-403  through  39-51-405. 

(5)  All  money  in  this  account  must  be  deposited,  administered,  and  disbursed  in  the  same 
manner  and  under  the  same  conditions  and  requirements  as  is  provided  by  law  for  other 
accounts.  The  balance  in  this  account  may  not  lapse  at  any  time  but  must  be  continuously 
available  to  the  department  for  expenditure  consistent  with  this  chapter. 

(6)  The  state  treasurer  shall  give  a  separate  and  additional  bond  conditioned  upon  the 
faithful  performance  of  the  treasurer's  duties  in  connection  with  the  unemployment  insurance 
administration  account  in  an  amount  to  be  fixed  by  the  department  and  in  a  form  prescribed  by 
law  or  approved  by  the  attorney  general.  The  premiums  for  the  bond  must  be  paid  from  the 
money  in  the  unemployment  insurance  administration  account. 

( 7 )  Any  reference  to  the  unemployment  insurance  administration  fund  in  this  code  means 
the  unemployment  insurance  administration  account  in  the  federal  special  revenue  fund. 

History:  En.  Subd.  (a).  Sec.  13,  Ch.  137,  L.  1937;  amd.  Sec.  7,  Ch.  164,  L.  1941;  amd.  Sec.  4,  Ch.  190,  L. 
1945;  amd.  Sec.  4,  Ch.  164,  L.  1955;  amd.  Sec.  9,  Ch.  171,  L.  1957;  amd.  Sec.  208,  Ch.  147,  L.  1963;  amd.  Sec. 
22,  Ch.  368,  L.  1975;  R.C.M.  1947, 87-133;  amd.  Sec.  2,  Ch.  57,  L.  1979;  amd.  Sec.  1,  Ch.  349,  L.  1981;  amd.  Sec. 

2,  Ch.  277,  L.  1983;  amd.  Sec.  24,  Ch.  281,  L.  1983;  amd.  Sec.  1,  Ch.  369,  L.  1983;  amd.  Sec.  2,  Ch.  15,  Sp.  L. 
January  1992;  amd.  Sec.  61,  Ch.  10,  L.  1993. 

Cross-  References 

State  treasury  fund  structure,  Title  17,  ch.  2. 
Guaranty,  indemnity,  and  suretyship,  Title  28,  ch.  11. 
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39-51-407.  Reimbursement  of  fund  by  state.  This  state  recognizes  its  obligation  to 
replace  and  pledges  the  faith  of  this  state  that  funds  will  be  provided  in  the  future  and  applied  to 
the  replacement  of  any  of  the  money  received  from  the  United  States  or  any  agency  of  the 
United  States  under  Title  III  of  the  Social  Security  Act  (now  Subchapter  III),  any 
unencumbered  balances  in  the  unemployment  insurance  administration  account,  any  money 
granted  to  this  state  pursuant  to  the  provisions  of  the  Wagner-Peyser  Act  ( 29  U.S.C.  49,  et  seq. ), 
and  any  money  made  available  by  the  state  or  its  political  subdivisions  and  matched  by  money 
granted  to  this  state  pursuant  to  the  provisions  of  the  Wagner-Peyser  Act  that  the  secretary  of 
labor  finds  have,  because  of  any  action  or  contingency,  been  lost  or  have  been  expended  for 
purposes  other  than  or  in  amounts  in  excess  of  those  found  necessary  by  the  secretary  of  labor 
for  the  proper  administration  of  this  chapter.  The  money  must  be  promptly  supplied  by  money 
furnished  by  the  state  of  Montana  or  any  of  its  subdivisions  for  the  use  of  the  department  and 
used  only  for  purposes  approved  by  the  secretary  of  labor.  The  department  shall,  if  necessary, 
promptly  report  to  the  governor  and  the  governor  to  the  legislature,  by  a  letter  to  the  speaker  of 
the  house  of  representatives  and  the  president  of  the  senate,  the  amount  required  for 
replacement  of  the  money. 

History:  En.  as  Subd.  (b)  of  Sec.  13,  Ch.  137,  L.  1937  by  Sec.  7,  Ch.  164,  L.  1941;  amd.  Sec.  5,  Ch.  164,  L. 
1955;  amd.  Sec.  23,  Ch.  368,  L.  1975;  R.C.M.  1947, 87-134;  amd.  Sec.  2,  Ch.  57,  L.  1979;  amd.  Sec.  1,  Ch.  349,  L. 
1981;  amd.  Sec.  25,  Ch.  281,  L.  1983;  amd.  Sec.  4,  Ch.  234,  L.  1987;  amd.  Sec.  34,  Ch.  112,  L.  1991;  amd.  Sec. 
168,  Ch.  42,  L.  1997. 

39-51-408.  Advances  from  federal  unemployment  trust  fund.  (1 )  The  department 
is  authorized  to  apply  for  advances  on  behalf  of  the  state  of  Montana  from  its  account  in  the 
federal  unemployment  trust  fund  and  to  accept  responsibility  for  repayment  of  such  advances 
in  accordance  with  the  conditions  specified  by  congress. 

(2)  (a)  The  interest  cost,  if  any,  from  such  advances  must  be  assessed  against  employers 
subject  to  experience  rating.  Interest  cost  may  not  be  assessed  against  state  or  local  government 
employers  covered  by  39-51-1212  or  against  nonprofit  organizations  making  payments  in  lieu 
of  contributions  pursuant  to  39-51-1124. 

( b )  An  assessment  must  be  made  beginning  with  the  calendar  year  following  the  calendar 
year  in  which  it  became  necessary  to  apply  for  an  advance  from  the  federal  unemployment  trust 
fund  and  after  the  interest  charges  on  the  advance  have  been  determined.  The  rate  will  be 
determined  by  the  department  based  upon  the  interest  charges.  This  rate  must  be  applied  to 
the  employer's  taxable  wages  and  be  submitted  in  the  same  manner  as  regular  contributions 
but  as  a  separate  payment. 

(c)  The  amount  received  must  be  deposited  in  the  unemployment  insurance  account  and 
used  to  pay  interest  costs.  Any  surplus  must  be  used  to  pay  benefits.  The  department  shall 
maintain  separate  records  of  deposits,  obligations,  and  expenditures  of  all  money  collected 
pursuant  to  this  section. 

History:     En.  Sec.  1,  Ch.  273,  L.  1983. 

39-51-409.  Employment  seciu*ity  account.  ( 1 )  There  is  an  account  created  in  the  state 
special  revenue  fund  called  the  employment  security  account. 

( 2 )  The  department  may  transfer  funds  from  the  account  to  the  unemployment  insurance 
fund  account  provided  for  in  39-51-402  upon  receiving  approval  from  the  budget  director  that 
the  transfer  will  not  decrease  the  money  in  the  account  below  the  level  appropriated  by  the 
legislature  to  provide  employment  services  programs. 

(3)  The  department  may  transfer  appropriation  authority  in  employment  services 
programs  between  the  federal  special  revenue  and  the  state  special  revenue  fund  types. 

History:     En.  Sec.  2,  Ch.  173,  L.  1993;  amd.  Sec.  2,  Ch.  399,  L.  1999. 

Part  5 
Governmental  Cooperation 

Part  Cross-References 

Genera]  definitions,  39-51-201. 
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39-51-501.     State-federal  cooperation.  (1)  In  the  administration  of  this  chapter,  the 

department  shall: 

(a)  cooperate  to  the  fullest  extent  consistent  with  the  provisions  of  this  chapter  with  the 
secretary  of  labor,  pursuant  to  the  provisions  of  the  Social  Security  Act,  as  amended; 

(b)  make  reports  in  a  form  and  containing  the  information  that  the  secretary  of  labor  may 
require  and  shall  comply  with  the  provisions  that  the  secretary  of  labor  may  find  necessary  to 
ensure  the  correctness  and  verification  of  the  reports;  and 

(c)  comply  with  the  regulations  prescribed  by  the  secretary  of  labor  governing  the 
expenditures  of  the  sums  that  are  allotted  and  paid  to  this  state  under  Title  III  of  the  Social 
Security  Act  (now  Subchapter  III),  as  amended,  for  the  purpose  of  assisting  in  the 
administration  of  this  chapter. 

(2 )  The  department  shall  cooperate  with  the  secretary  of  labor  in  the  administration  of  any 
act  of  congress  establishing  unemployment  insurance  benefits  or  similar  benefits  for  federal 
employees  and  veterans  or  ex-service  personnel  of  the  armed  forces  of  the  United  States  and 
shall  do  so  in  a  manner  considered  advisable  and  expedient  in  order  to  carry  out  the  purpose  of 
this  chapter. 

(3)  The  department  is  authorized  to  perform  any  acts,  including  the  execution  of 
agreements  and  contracts  that  may  be  required  under  and  pursuant  to  any  act  passed  by  the 
congress  of  the  United  States,  authorizing  the  extension  of  unemployment  insurance  benefits 
by  federal  law  if  the  department  in  its  discretion  considers  it  advisable  to  perform  such  acts. 

(4)  Upon  request,  the  department  shall  furnish  to  any  agency  of  the  United  States  charged 
with  the  administration  of  public  works  or  assistance  through  public  employment  the  name, 
address,  ordinary  occupation,  and  employment  status  of  each  recipient  of  benefits  and  the 
recipient's  rights  to  further  benefits  under  this  chapter. 

History:  En.  Subd.  (i),  Sec.  11,  Ch.  137,  L.  1937;  amd.  Sec.  7,  Ch.  171,  L.  1957;  amd.  Sec.  7,  Ch.  156,  L. 
1961;  amd.  Sec.  17,  Ch.  368,  L.  1975;  R.C.M.  1947, 87-128;  amd.  Sec.  2,  Ch.  57,  L.  1979;  amd.  Sec.  1,  Ch.  349,  L. 
1981;  amd.  Sec.  169,  Ch.  42,  L.  1997. 

39-51-502.  Cooperation  with  other  agencies.  (1)  The  department  shall  afford 
reasonable  cooperation  with  any  government  agency  charged  with  war  effort  or  postwar 
planning  responsibilities  or  with  the  administration  of  any  system  of  unemployment 
allowances  or  unemployment  assistance  or  of  any  program  designed  to  prevent  or  relieve 
unemployment. 

( 2 )  The  department  may  make  and  may  cooperate  with  other  appropriate  state  agencies  in 
making  studies  as  to  the  practicability  and  probable  cost  of  possible  new  state-administered 
social  security  programs  and  the  relative  desirability  of  state  rather  than  national  action  in  any 
such  field. 

(3)  The  department  shall  fully  cooperate  with  the  agencies  of  other  states  and  shall  make 
every  proper  effort  within  its  means  to  oppose  and  prevent  any  further  action  which  would  in  its 
judgment  tend  to  effect  complete  or  substantial  federalization  of  state  unemployment 
insurance  funds  or  state  unemployment  insurance  and  employment  security  programs  or  any 
part  of  the  social  security  program. 

History:  En.  as  Sec.  1 1-B  of  Ch.  137,  L.  1937  by  Sec.  6,  Ch.  233,  L.  1943;  amd.  Sec.  20,  Ch.  368,  L.  1975; 
R.C.M.  1947,  87-131;  amd.  Sec.  2,  Ch.  57,  L.  1979;  amd.  Sec.  1,  Ch.  349,  L.  1981. 

39-51-503.  Agreements  with  railroad  retirement  board.  The  department  is 
authorized  to  cooperate  with  and  enter  into  agreements  with  the  railroad  retirement  board 
with  respect  to  establishment,  maintenance,  and  use  of  employment  service  facilities  and  to 
make  available  to  the  railroad  retirement  board  the  records  of  the  department  relating  to 
employer's  status  and  contributions  received  from  employers  covered  by  the  Railroad 
Unemployment  Insurance  Act  (45  U.S.C.  351,  et  seq.),  together  with  employee  wage  records 
and  other  data  that  the  railroad  retirement  board  considers  necessary  or  desirable  for  the 
administration  of  the  Railroad  Unemployment  Insurance  Act.  Any  money  received  by  the 
department  from  the  railroad  retirement  board  or  any  other  governmental  agency  with  respect 
to  the  establishment,  maintenance,  and  use  of  employment  service  facilities  must  be  paid  into 
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and  credited  to  the  proper  division  of  the  unemployment  insurance  administration  fund  set  up 
and  estabUshed  under  39-51-406  and  39-51-407. 

History:  En.  Sec.  2,  Ch.  167,  L.  1939;  amd.  Sec.  9,  Ch.  368,  L.  1975;  R.C.M.  1947, 87-116;  amd.  Sec.  2,  Ch. 
57,  L.  1979;  amd.  Sec.  3,  Ch.  349,  L.  1981;  amd.  Sec.  170,  Ch.  42,  L.  1997. 

39-51-504.  Reciprocal  benefit  arrangements.  (1)  The  department  is  hereby 
authorized  to  enter  into  arrangements  with  the  appropriate  agencies  of  other  states  or  the 
federal  government  whereby  individuals  performing  services  in  this  and  other  states  for  a 
single  employing  unit  under  circumstances  not  specifically  provided  for  in  this  chapter  or  under 
similar  provisions  of  the  unemployment  insurance  laws  of  such  other  states  shall  be  deemed  to 
be  engaged  in  employment  performed  entirely  within  this  state  or  within  one  of  such  other 
states  and  whereby  potential  rights  to  benefits  accumulated  under  the  unemployment 
insurance  laws  of  several  states  or  under  such  a  law  of  the  federal  government  or  both  may 
constitute  the  basis  for  the  payment  of  benefits  through  a  single  appropriate  agency  under 
terms  which  the  department  finds  will  be  fair  and  reasonable  as  to  all  affected  interests  and  will 
not  result  in  any  substantial  loss  to  the  fund. 

( 2 )  The  department  shall  participate  in  any  arrangements,  approved  by  the  U.S.  secretary 
of  labor,  with  the  appropriate  agencies  of  the  other  states  or  of  the  federal  government  whereby 
wages  or  services  upon  the  basis  of  which  an  individual  may  become  entitled  to  benefits  under 
the  unemployment  insurance  law  of  another  state  or  of  the  federal  government  shall  be  deemed 
to  be  wages  for  employment  by  employers  for  benefit  purposes,  provided  that: 

(a)  in  any  instance  involving  the  combining  of  an  individual's  wages  and  employment 
covered  under  two  or  more  state  unemployment  insurance  laws,  that  the  base  period  of  a  single 
state  law  will  be  used; 

(b)  such  combining  of  wages  will  not  involve  the  duplicate  use  of  such  wage  credits;  and 

(c)  such  other  state  agency  or  agency  of  the  federal  government  has  agreed  to  reimburse 
the  unemployment  insurance  fund  for  such  portion  of  benefits  paid  under  this  chapter  upon  the 
basis  of  such  wages  or  services  as  the  department  finds  will  be  fair  and  reasonable  as  to  all 
affected  interests,  and  whereby  the  department  will  reimburse  other  state  or  federal  agencies 
charged  with  the  administration  of  unemployment  insurance  laws  with  such  reasonable 
portion  of  benefits  paid  under  the  law  of  any  such  other  states  or  of  the  federal  government 
upon  the  basis  of  employment  or  wages  for  employment  by  employers  as  the  department  finds 
will  be  fair  and  reasonable  to  all  affected  interests.  Reimbursements  so  payable  shall  be  deemed 
to  be  benefits  for  the  purposes  of  this  chapter. 

(3)  The  department  is  hereby  authorized  to  make  to  other  state  or  federal  agencies 
reimbursements  from  or  to  the  unemployment  insurance  fund  in  accordance  with 
arrangements  made  pursuant  to  this  section. 

History:  En.  Subd.  (j),  Sec.  11,  Ch.  137,  L.  1937;  amd.  Sec.  3,  Ch.  190,  L.  1945;  amd.  Sec.  1,  Ch.  91,  L. 
1971;  amd.  Sec.  18,  Ch.  368,  L.  1975;  R.C.M.  1947, 87-129;  amd.  Sec.  2,  Ch.  57,  L.  1979;  amd.  Sec.  1,  Ch.  349,  L. 
1981. 

39-51  -505.  Access  to  governmental  records.  Upon  request  by  the  department,  a  state 
or  local  government  agency,  including  the  units  of  the  university  system,  or  a  state  or  local 
government  official  or  employee  shall  cooperate  by  supplying  the  department  with  information 
that  would  aid  in  the  administration  of  this  chapter.  The  department  may  use  the  information 
only  for  administration  of  this  chapter.  Any  confidential  information  provided  to  the 
department  remains  confidential  and  may  not  be  published  or  open  to  public  inspection  unless 
specifically  required  in  the  performance  of  the  employee's  duties. 

History:     En.  Sec.  17,  Ch.  195,  L.  1995. 
Cross-References 

Right  to  know,  Art.  II,  sec.  9,  Mont.  Const. 

Public  records.  Title  2,  ch.  6. 

Part  6 
Records  and  Reports 

Part  Cross-References 

General  definitions,  39-51-201. 


23  UNEMPLOYMENT  INSURANCE  39-51-604 


39-51-601.  Department  to  maintain  wage  record.  The  department  shall  maintain  a 
record  of  the  wages  paid  to  an  individual  in  accordance  with  wages  earned  by  him  for 
employment  by  employers  during  each  quarter. 

History:  En.  Sec.  3  (a),  (b),  (c),  Ch.  137,  L.  1937;  amd.  Sec.  1,  Ch.  137,  L.  1939;  amd.  Sec.  1,  Ch.  164,  L. 
1941;  amd.  Sec.  1,  Ch.  245,  L.  1947;  amd.  Sec.  1,  Ch.  178,  L.  1949;  amd.  Sec.  1,  Ch.  191,  L.  1953;  amd.  Sec.  1, 
Ch.  238,  L.  1955;  amd.  Sec.  1,  Ch.  140,  L.  1957;  amd.  Sec.  1,  Ch.  156,  L.  1961;  amd.  Sec.  1,  Ch.  269,  L.  1963; 
amd.  Sec.  1,  Ch.  4,  Ex.  L.  1969;  amd.  Sec.  1,  Ch.  169,  L.  1971;  amd.  Sec.  1,  Ch.  394,  L.  1973;  amd.  Sec.  1,  Ch. 
400,  L.  1975;  amd.  Sec.  1,  Ch.  528,  L.  1977;  R.C.M.  1947,  87-103(f);  amd.  Sec.  1,  Ch.  349,  L.  1981. 

39-51-602.  Method  to  be  used  by  department  in  keeping  wage  records.  Wage 
records  kept  by  the  department  for  the  purposes  of  this  chapter  must  be  kept  on  the  basis  of 
wages  paid,  except  that  for  the  purposes  of  determining  benefit  eligibility  and  the  amount  and 
duration  of  benefits  payable,  wages,  including  lump-sum  payments  of  accrued  wages,  must  be 
assigned  to  periods  of  time  as  determined  in  accordance  with  rules  adopted  by  the  department. 

History:  En.  Subd.  (n)  to  (r).  Sec.  19,  Ch.  137,  L.  1937;  amd.  Sec.  6,  Ch.  137,  L.  1939;  amd.  Sec.  10,  Ch. 
164,  L.  1941;  amd.  Sec.  5,  Ch.  233,  L.  1943;  amd.  Sec.  6,  Ch.  190,  L.  1945;  amd.  Sec.  3,  Ch.  238,  L.  1955;  amd. 
Sec.  12,  Ch.  171,  L.  1957;  amd.  Sec.  11,  Ch.  156,  L.  1961;  amd.  Sec.  4,  Ch.  269,  L.  1963;  amd.  Sec.  1,  Ch.  200,  L. 
1969;  amd.  Sec.  33,  Ch.  368,  L.  1975;  amd.  Sec.  1,  Ch.  115,  L.  1977;  R.C.M.  1947,  87-149(part);  amd.  Sec.  1, 
Ch.  349,  L.  1981;  amd.  Sec.  6,  Ch.  618,  L.  1989;  amd.  Sec.  6,  Ch.  373,  L.  1991. 

39-51-603.  Employing  unit  to  keep  records  and  make  reports.  ( 1 )  Each  employing 
unit  shall  keep  true  and  accurate  work  records  containing  the  information  that  the  department 
may  prescribe.  Those  records  must  be  open  to  inspection  and  audit  and  may  be  copied  by  the 
department  or  its  authorized  representative  at  any  reasonable  time  and  as  often  as  may  be 
necessary.  An  employing  unit  that  maintains  its  records  outside  Montana  shall  fiirnish  a  copy 
of  those  records  to  the  department  at  the  employing  unit's  expense  or  shall  pay  the  department 
for  the  costs  associated  with  conducting  the  audit  outside  Montana. 

( 2 )  The  department  and  the  presiding  officer  of  any  appeal  tribunal  may  require  from  any 
employing  unit  any  sworn  or  unsworn  reports  with  respect  to  persons  employed  by  it  that  the 
department  considers  necessary  for  the  effective  administration  of  this  chapter. 

(3)  Information  obtained  from  any  individual  under  this  chapter  must,  except  to  the 
individual  claimant  to  the  extent  necessary  for  the  proper  presentation  of  a  claim,  be  held 
confidential  and  may  not  be  published  or  be  open  to  public  inspection,  except  to  public 
employees  in  the  performance  of  their  public  duties,  in  any  manner  revealing  the  individual's  or 
employing  unit's  identity,  but  any  claimant  or  the  claimant's  legal  representative  at  a  hearing 
before  the  board  or  appeal  tribunal  must  be  supplied  with  information  from  the  records  to  the 
extent  necessary  for  the  proper  presentation  of  the  claim. 

(4)  Any  employee  or  member  of  the  department  who  violates  any  provision  of  this  section 
shall  be  fined  not  less  than  $20  or  more  than  $200  or  shall  be  imprisoned  for  not  longer  than  90 
days,  or  both. 

History:  En.  Subd.  (e).  Sec.  11,  Ch.  137,  L.  1937;  amd.  Sec.  1,  Ch.  144,  L.  1974;  amd.  Sec.  15,  Ch.  368,  L. 
1975;  R.C.M.  1947, 87-124;  amd.  Sec.  1,  Ch.  349,  L.  1981;  amd.  Sec.  7,  Ch.  373,  L.  1991;  amd.  Sec.  5,  Ch.  195,  L. 
1995. 

39-51-604.  Exemption.  An  exemption  granted  under  39-71-401(3)  by  the  department 
that  a  particular  employee  is  an  independent  contractor  or  that  a  particular  employment  is 
exempt  from  the  provisions  of  this  chapter  must  be  reported  to  the  state  compensation 
insurance  fund. 

History:     En.  Sec.  3,  Ch.  573,  L.  1991;  amd.  Sec.  14,  Ch.  630,  L.  1993. 
Cross- References 

Employments  covered  and  employments  exempted,  39-71-401. 

Parts  7  through  10  reserved 

Part  11 
Employer  Contributions 

Part  Cross-References 

General  defmitions,39-51-201,  39-51-1121. 
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39-51-1101.     Commencement  and  termination  of  coverage  under  chapter.  ( 1)  Any 

employing  unit  which  is  or  becomes  an  employer  subject  to  this  chapter  within  any  calendar 
year  shall  be  subject  to  this  chapter  during  the  whole  of  such  calendar  year,  except  that  this 
subsection  shall  not  apply  to  an  employing  unit  electing  coverage  as  provided  for  in  39-5 1-1102. 

(2)  Except  as  otherwise  provided  in  39-51-1102,  an  employing  unit  shall  cease  to  be  an 
employer  subject  to  this  chapter  only  as  of  January  1  of  any  calendar  year  only  if  it  files  with  the 
department  prior  to  the  last  day  of  February  of  such  year  a  written  application  for  termination 
of  coverage  and  the  department  finds  that  the  total  wages  payable  for  employment  by  said 
employer  in  the  preceding  calendar  year  did  not  equal  or  exceed  the  amount  of  wages  required 
under  39-51-202  to  be  considered  an  employer  subject  to  this  chapter.  For  the  purpose  of  this 
subsection,  the  two  or  more  employing  units  mentioned  in  39-51-202(4)  or  (5)  shall  be  treated 
as  a  single  employing  unit. 

History:  En.  Sec.  8,  Ch.  137,  L.  1937;  amd.  Sec.  4,  Ch.  137,  L.  1939;  amd.  Sec.  5,  Ch.  164,  L.  1941;  amd. 
Sec.  1,  Ch.  37,  L.  1969;  amd.  Sec.  1,  Ch.  103,  L.  1971;  amd.  Sec.  1,  Ch.  181,  L.  1973;  amd.  Sec.  2,  Ch.  323,  L. 
1975;  R.C.M.  1947, 87-1 10(a),  (b);  amd.  Sec.  1,  Ch.  349,  L.  1981;  amd.  Sec.  5,  Ch.  234,  L.  1987;  amd.  Sec.  8,  Ch. 
373,  L.  1991. 

39-51-1102.    Election  by  employing  units  not  otherwise  subject  to  chapter.  An 

employing  unit  not  otherwise  subject  to  this  chapter  or  any  employing  unit  for  which  services 
are  performed  that  do  not  constitute  employment  as  defined  in  this  chapter  may  file  with  the 
department  a  written  election  that  all  such  services  performed  by  individuals  in  its  employ  in 
one  or  more  distinct  establishments  or  places  of  business  shall  be  deemed  to  constitute 
employment  for  all  purposes  of  this  chapter  for  not  less  than  2  calendar  years.  Upon  the  written 
approval  of  such  election  by  the  department,  such  services  shall  be  deemed  to  constitute 
employment  subject  to  this  chapter  from  and  after  the  date  stated  in  such  approval.  Such 
services  shall  cease  to  be  deemed  employment  subject  hereto  as  of  January  1  of  any  calendar 
year  subsequent  to  such  2  calendar  years  only  if  at  least  30  days  prior  to  such  January  1  such 
employing  unit  has  filed  with  the  department  a  written  notice  to  that  effect. 

History:  En.  Sec.  8,  Ch.  137,  L.  1937;  amd.  Sec.  4,  Ch.  137,  L.  1939;  amd.  Sec.  5,  Ch.  164,  L.  1941;  amd. 
Sec.  1,  Ch.  37,  L.  1969;  amd.  Sec.  1,  Ch.  103,  L.  1971;  amd.  Sec.  1,  Ch.  181,  L.  1973;  amd.  Sec.  2,  Ch.  323,  L. 
1975;  R.C.M.  1947,  87-110(c);  amd.  Sec.  1,  Ch.  349,  L.  1981. 

39-51-1103.  Contributions  by  employers  required  —  payments  in  lieu  of 
contributions  authorized  for  certain  employers.  (1)  Contributions  accrue  and  become 
payable  by  each  employer  for  each  calendar  year  in  which  the  employer  is  subject  to  this  chapter 
with  respect  to  wages,  as  defined  in  39-51-201,  paid  for  employment,  as  defined  in  this  chapter, 
occurring  during  the  calendar  year. 

(2)  The  contributions  become  due  and  must  be  paid  by  each  employer  to  the  department 
for  the  fund  in  accordance  with  rules  adopted  by  the  department  and  may  not  be  deducted  in 
whole  or  in  part  from  the  wages  of  individuals  employed  by  the  employer. 

(3)  In  the  payment  of  any  contributions,  a  fractional  part  of  a  cent  must  be  disregarded 
unless  it  amounts  to  one-half  cent  or  more,  in  which  case  it  must  be  increased  to  1  cent. 

(4)  Nonprofit  organizations,  defined  in  section  501(c)(3)  of  the  Internal  Revenue  Code  and 
that  are  exempt  from  tax  under  section  501(a)  of  the  Internal  Revenue  Code,  may  elect  to  make 
payments  in  lieu  of  contributions. 

(5)  The  state  and  its  political  subdivisions  may  elect  to  make  payments  in  lieu  of 
contributions  or  pay  under  a  special  contributions  plan  established  for  governmental  entities 
only. 

(6)  An  Indian  tribe  may  make  a  separate  election  to  make  payments  in  lieu  of 
contributions  for  each  tribal  unit  and  may  elect  to  combine  all  or  some  tribal  units  into  group 
reimbursement  accounts. 

History:  En.  Sec.  7,  Ch.  137,  L.  1937;  amd.  Sec.  3,  Ch.  137,  L.  1939;  amd.  Sec.  4,  Ch.  164,  L.  1941;  amd. 
Sec.  2,  Ch.  245,  L.  1947;  amd.  Sec.  5,  Ch.  191,  L.  1953;  amd.  Sec.  2,  Ch.  164,  L.  1955;  amd.  Sec.  3,  Ch.  171,  L. 
1957;  amd.  Sec.  5,  Ch.  156,  L.  1961;  amd.  Sec.  3,  Ch.  269,  L.  1963;  amd.  Sec.  4,  Ch.  4,  Ex.  L.  1969;  amd.  Sec.  1, 
Ch.  117,  L.  1971;  amd.  Sec.  1,  Ch.  163,  L.  1973;  amd.  Sec.  1,  Ch.  430,  L.  1975;  amd.  Sec.  1,  Ch.  165,  L.  1977; 
R.C.M.  1947, 87-109(part);  amd.  Sec.  18,  Ch.  685,  L.  1979;  amd.  Sec.  1,  Ch.  349,  L.  1981;  amd.  Sec.  9,  Ch.  125, 
L.  1985;  amd.  Sec.  4,  Ch.  200,  L.  2001. 
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Compiler's  Comments 

2001  Amendment:  Chapter  200  near  middle  of  (2)  substituted  "rules"  for  "regulations";  in  (5)  after  "subdivisions" 
deleted  "effective  January  1,  1977";  inserted  (6)  concerning  separate  election  by  Indian  tribe;  and  made  minor  changes 
in  style.  Amendment  effective  July  1,  2001. 

Effective  Date  —  Retroactive  Applicability:  Section  9,  Ch.  200,  L.  2001,  provided:  "[This  act]  is  efTective  July  1, 
2001,  £ind  applies  retroactively,  within  the  meaning  of  1-2- 109,  to  employment  by  recognized  Indian  tribes  occurring  on 
or  after  December  21,  2000." 

39-51-1 104.  Duty  and  liability  of  contractor  and  subcontractor,  respectively,  in 
regard  to  taxes,  penalties,  and  interest  owed  by  subcontractor.  ( 1 )  Any  contractor  who 
is  or  becomes  an  employer  under  the  provisions  of  this  chapter  who  contracts  with  any 
subcontractor  who  also  is  or  becomes  an  employer  under  the  provisions  of  this  chapter  shall 
withhold  sufficient  money  on  the  contract  to  guarantee  that  all  taxes,  penalties,  and  interest 
are  paid  upon  completion  of  the  contract. 

(2)  It  shall  be  the  duty  of  any  subcontractor  who  is  or  becomes  an  employer  under  the 
provisions  of  this  chapter  to  furnish  the  contractor  with  a  certification  issued  by  the 
department,  prior  to  final  payment  for  the  particular  job,  stating  that  said  subcontractor  is 
current  and  in  full  compliance  with  the  provisions  of  this  chapter. 

( 3 )  Failure  to  comply  with  the  provisions  of  this  section  shall  render  the  contractor  directly 
liable  for  all  taxes,  penalties,  and  interest  due  from  the  subcontractor  on  the  particular  job,  and 
the  administrator  has  all  of  the  remedies  of  collection  against  the  contractor  under  the 
provisions  of  this  chapter  as  though  the  services  in  question  were  performed  directly  for  the 
contractor. 

History:  En.  Subd.  (b),  Sec.  14,  Ch.  137,  L.  1937;  amd.  Sec.  5,  Ch.  137,  L.  1939;  amd.  Sec.  8,  Ch.  164,  L. 
1941;  amd.  Sec.  1.  Ch.  36,  L.  1969;  amd.  Sec.  1,  Ch.  105,  L.  1975;  amd.  Sec.  25,  Ch.  368,  L.  1975;  amd.  Sec.  1, 
Ch.  386,  L.  1977;  R.C.M.  1947,  87-136(3);  amd.  Sec.  1,  Ch.  349,  L.  1981;  amd.  Sec.  9,  Ch.  373,  L.  1991. 

39-51-1105.  Liability  of  corporate  officers  for  taxes,  penalties,  and  interest 
owed  by  corporation.  ( 1 )  The  officer  of  a  corporation  whose  responsibility  it  is  to  pay  the 

taxes,  penalties,  and  interest,  as  provided  by  39-51-1103(  1 )  and  (2 )  and  39-51-1 125(  1)  and  (2),  is 
liable  for  the  taxes,  penalties,  and  interest  due. 

( 2 )  ( a )  The  department  shall  consider  the  officer  of  the  corporation  individually  liable  with 
the  corporation  for  filing  reports  and  unpaid  taxes,  penalties,  and  interest  upon  a 
determination  that  the  corporate  officer: 

(i)  possessed  the  responsibility  to  file  reports  and  pay  taxes  on  behalf  of  the  corporation; 
and 

( ii )  possessed  the  responsibility  on  behalf  of  the  corporation  to  direct  the  filing  of  reports  or 
payment  of  other  corporate  obligations  and  exercised  the  responsibility  that  resulted  in  failure 
to  file  reports  or  pay  taxes  due. 

( b)  The  department  is  not  limited  to  considering  the  elements  set  forth  in  subsection  ( 2  )(a) 
to  establish  individual  liability  and  may  consider  any  other  available  information. 

(3)  In  the  case  of  a  corporate  bankruptcy,  the  liability  of  the  individual  remains  unaffected 
by  the  discharge  of  penalty  and  interest  against  the  corporation.  The  individual  is  liable  for  any 
amount  of  taxes,  penalties,  and  interest  unpaid  by  the  corporation. 

(4 1  For  determining  liability  for  unemployment  insurance  taxes,  penalties,  and  interest 
owed,  a  member-managed  limited  liability  company  must  be  treated  as  a  partnership,  with 
liability  for  taxes,  penalties,  and  interest  owed  extending  to  each  member. 

(5)  For  determining  liability  for  unemployment  insurance  taxes,  penalties,  and  interest 
owed  by  a  manager-managed  limited  liability  company,  the  managers  of  the  limited  liability 
company  are  jointly  and  severally  liable  for  any  taxes,  penalties,  and  interest  owed. 

History:  En.  Subd.  (b).  Sec.  14,  Ch.  137,  L.  1937;  amd.  Sec.  5,  Ch.  137,  L.  1939;  amd.  Sec.  8.  Ch.  164,  L. 
1941;  amd.  Sec.  1,  Ch.  36,  L.  1969;  amd.  Sec.  1,  Ch.  105,  L.  1975;  amd.  Sec.  25,  Ch.  368,  L.  1975;  amd.  Sec.  1, 
Ch.  386,  L.  1977;  R.C.M.  1947,  87-136(4);  amd.  Sec.  1,  Ch.  349,  L.  1981;  amd.  Sec.  10,  Ch.  373,  L.  1991;  amd. 
Sec.  12,  Ch.  529,  L.  1995;  amd.  Sec.  21,  Ch.  491,  L.  1997. 

39-51-1106.     Repealed.  Sec.  21,  Ch.  685.  L.  1979. 

History:  En.  Sec.  7,  Ch.  137,  L.  1937;  amd.  Sec.  3,  Ch.  137,  L.  1939;  amd.  Sec.  4,  Ch.  164,  L.  1941;  amd. 
Sec.  2,  Ch.  245,  L.  1947;  amd.  Sec.  5,  Ch.  191,  L.  1953;  amd.  Sec.  2,  Ch.  164,  L.  1955;  amd.  Sec.  3,  Ch.  171,  L. 
1957;  amd.  Sec.  5,  Ch.  156,  L.  1961;  amd.  Sec.  3,  Ch.  269,  L.  1963;  amd.  Sec.  4,  Ch.  4,  Ex.  L.  1969;  amd.  Sec.  1, 
Ch.  117,  L.  1971;  amd.  Sec.  1,  Ch.  163,  L.  1973;  amd.  Sec.  1,  Ch.  430,  L.  1975;  amd.  Sec.  1,  Ch.  165,  L.  1977; 
R.C.M.  1947,  87-109(part);  amd.  Sec.  2,  Ch.  57,  L.  1979. 
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39-51-1107.     Repealed.  Sec.  21,  Ch.  685,  L.  1979 


Sec. 

1957; 

Ch. 

R.C.M.  1947,  87-109(b)(3). 

39-51-1 108.  Amount  of  wages  per  employee  subject  to  contribution.  ( 1 )  Payment 
of  contributions  shall  apply  only  to  wages  paid  up  to  and  including  the  amount  specified  in  this 
section  by  an  employer  to  an  employee  with  respect  to  employment. 

( 2 )  The  taxable  wage  base  for  each  year  is  the  greater  of  80%  of  the  average  annual  wage  as 
determined  under  39-51-2201  (rounded  to  the  nearest  $100)  during  the  calendar  year 
immediately  preceding  the  most  recently  completed  calendar  year,  or  the  amount  of  taxable 
waee  base  specified  in  the  Federal  Unemployment  Tax  Act. 

History:     En.  Sec.  7,  Ch.  137,  L.  1937;  amd.  Sec.  3,  Ch.  137,  L.  1939;  amd.  Sec.  4,  Ch.  164,  L.  1941;  amd. 


R.C.M.  1947,  87-109(d);  amd.  Sec.  8,  Ch.  685,  L.  1979;  amd.  Sec.  2,  Ch.  371,  L.  1985. 

39-51-1109.  Tax  appeals  —  procedure.  (DA  decision,  determination,  or 
redetermination  of  the  department  involving  an  employer-employee  relationship  or  the 
charging  of  benefit  payments  to  employers  is  final  unless  an  interested  party  entitled  to 
notification  submits  a  written  appeal  of  the  decision,  determination,  or  redetermination.  The 
appeal  must  be  made  in  the  same  manner  as  provided  in  39-71-415. 

(2)  A  decision,  determination,  or  redetermination  involving  contribution  liability, 
contribution  rate,  application  for  refund,  subject  wages,  or  other  tax-related  issues  must  be 
issued  by  the  department  of  revenue  as  provided  in  Title  15,  chapter  1,  part  2,  and  15-30-257,  if 
applicable.  The  decision  is  final  unless  an  interested  party  entitled  to  notification  follows  the 
uniform  dispute  review  procedures  as  prescribed  in  15-1-211  and  15-30-257,  if  applicable. 

History:  En.  Sec.  7,  Ch.  137,  L.  1937;  amd.  Sec.  3,  Ch.  137,  L.  1939;  amd.  Sec.  4,  Ch.  164,  L.  1941;  amd. 
Sec  2  Ch  245,  L.  1947;  amd.  Sec.  5,  Ch.  191,  L.  1953;  amd.  Sec.  2,  Ch.  164,  L.  1955;  amd.  Sec.  3,  Ch.  171,  L. 
1957-  ^d.  Sec.  5,  Ch.  156,  L.  1961;  amd.  Sec.  3,  Ch.  269,  L.  1963;  amd.  Sec.  4,  Ch.  4,  Ex.  L.  1969;  amd.  Sec.  1, 
Ch  117  L  1971;  amd.  Sec.  1,  Ch.  163,  L.  1973;  amd.  Sec.  1,  Ch.  430,  L.  1975;  amd.  Sec.  1,  Ch.  165,  L.  1977; 
R.C  M  1947, 87-109(e);  amd.  Sec.  44,  Ch.  397,  L.  1979;  amd.  Sec.  1,  Ch.  349,  L.  1981;  amd.  Sec.  10,  Ch.  125,  L. 
1985-  amd.  Sec.  6,  Ch.  234,  L.  1987;  amd.  Sec.  4,  Ch.  314,  L.  1987;  amd.  Sec.  1,  Ch.  302,  L.  1989;  amd.  Sec.  7, 
Ch.  195,  L.  1995;  amd.  Sec.  22,  Ch.  491,  L.  1997;  amd.  Sec.  5,  Ch.  36,  L.  1999;  amd.  Sec.  9,  Ch.  442,  L.  1999. 

39-51-1110.  Refunds  to  employers.  (1)  If  an  employer  claims  an  adjustment  or  the 
department  or  its  delegate,  as  provided  in  39-5 1  -30 1 ,  determines  through  an  examination  of  the 
employer's  account  that  the  employer  has  overpaid  the  amount  due,  the  amount  of  the 
overpayment  must  be  applied  to  future  unemployment  insurance  obligations  or  must  be 
refunded  to  the  employer.  The  credit  or  refund  may  be  allowed  only  if  the  claim  is  filed,  or  the 
determination  is  made,  within  a  5-year  period  after  the  date  on  which  any  taxes,  penalty,  or 
interest  became  due  or  within  one  year  from  the  date  the  payment  is  made,  whichever  is  later. 
The  department  or  its  delegate  pursuant  to  39-51-301(5),  shall  credit  or  refund  the  amount  to 
the  employer,  without  interest. 

(2)  If  the  department  or  its  delegate  pursuant  to  39-51-301(5),  determines  that  an 
employer  has  paid  taxes  to  this  state  under  this  chapter  but  the  taxes  should  have  been  paid  to 
another  state  under  a  similar  act  of  the  other  state,  a  transfer  of  the  taxes  to  the  other  state 
must  be  made  upon  discovery  or,  upon  proof  of  payment  that  the  other  state  has  been  fully  paid, 
then  a  refund  to  the  employer  must  be  made  upon  application  without  limitation  of  time. 

(3)  If  this  chapter  is  not  certified  by  the  secretary  of  labor  under  26  U.S.C.  3304  for  any 
year,  then  refunds  must  be  made  of  all  taxes  required  under  this  chapter  from  employers  for 

that  vear. 

History:  En.  Subd.  (d),  Sec.  14,  Ch.  137,  L.  1937;  amd.  Sec.  5,  Ch.  137,  L.  1939;  amd.  Sec.  8,  Ch.  164,  L. 
1941;  amd.  Sec.  3,  Ch.  233,  L.  1943;  amd.  Sec.  6,  Ch.  164,  L.  1955;  amd.  Sec.  10,  Ch.  171,  L.  1957;  amd.  Sec.  26, 
Ch.  368,  L.  1975;  R.C.M.  1947, 87-138;  amd.  Sec.  1,  Ch.  349,  L.  1981;  amd.  Sec.  11,  Ch.  373,  L.  1991;  amd.  Sec. 
171,  Ch.  42,  L.  1997;  amd.  Sec.  23,  Ch.  491,  L.  1997. 
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39-51-1111  through  39-51-1120  reserved. 

39-51-1121.  Definitions.  As  used  in  this  part  and  part  12,  the  following  definitions 
apply: 

(1)  "Computation  date"  means  the  reporting  period  ending  September  30  preceding  the 
calendar  year  for  which  a  covered  employer's  contribution  rate  is  effective. 

(2)  "Cutoff  date"  means  October  31  immediately  following  the  computation  date.  The 
department  may  extend  the  cutoff  date  in  meritorious  cases. 

(3)  "Deficit  employer"  means  an  employer  who  is  subject  under  this  chapter  and  who  has 
established  a  record  of  accumulated  benefits  charged  to  the  employer's  account  in  excess  of  the 
employer's  accumulated  contributions  paid  as  of  the  cutoff  date. 

(4)  "Eligible  employer"  means  an  employer  who  has  been  subject  under  this  chapter  for 
the  3  fiscal  years  immediately  preceding  the  computation  date  and  who  has: 

(a)  established  a  record  of  accumulated  contributions  in  excess  of  benefits  charged  to  the 
employer's  account;  and 

(b)  paid  wages  in  at  least  1  of  the  8  calendar  quarters  preceding  the  computation  date. 

(5)  "Fiscal  year"  means  the  four  consecutive  calendar  quarters  ending  on  September  30. 

(6)  "Governmental  entities"  means  the  state  or  any  political  subdivision  of  the  state  or  an 
instrumentality  of  the  state  or  a  political  subdivision,  including  any  employing  unit  funded 
directly  by  tax  levies. 

(7)  "New  employer"  means  an  employer  who: 

(a)  has  not  been  subject  to  the  provisions  of  this  chapter  for  the  3  fiscal  years  immediately 
preceding  the  computation  date;  and 

(b)  has  established  a  record  of  accumulated  contributions  in  excess  of  benefits  charged  to 
the  employer's  account. 

(8)  "Taxable  wage  base"  means  the  amount  of  wages  subject  to  contributions  and  to 
assessments  under  39-51-404(4)  for  each  calendar  year.  Payment  of  contributions  and  of 
assessments  under  39-51-404(4)  may  apply  only  to  wages  paid  up  to  and  including  the  amount 
specified  in  39-51-1108. 

History:  En.  Sees.  1,  2,  Ch.  685,  L.  1979;  amd.  Sec.  1,  Ch.  3,  L.  1981;  amd.  Sec.  1,  Ch.  349,  L.  1981;  amd. 
Sec.  7,  Ch.  234,  L.  1987;  amd.  Sec.  7,  Ch.  618,  L.  1989;  amd.  Sec.  20,  Ch.  373,  L.  1991. 

39-51-1122.  Treatment  of  minor  irregularities  in  determination  of  eligible 
employer  status.  For  the  purpose  of  determining  if  a  covered  employer  is  an  eligible 
employer,  delinquencies  of  a  minor  nature  may  be  disregarded  if  it  is  shown  to  the  satisfaction 
of  the  department  that  the  covered  employer  acted  in  good  faith  and  that  forfeiture  of  a  reduced 
contribution  rate  because  of  such  minor  delinquency  would  be  inequitable. 

History:     En.  Sec.  3,  Ch.  685,  L.  1979;  amd.  Sec.  1,  Ch.  349,  L.  1981. 

39-51-1123.  Rates  of  contributions.  All  covered  employers,  except  governmental 
entities  and  those  qualified  and  electing  to  make  payments  in  lieu  of  contributions,  shall  pay 
contributions  at  rates  assigned  annually  by  the  department. 

History:     En.  Sec.  4,  Ch.  685,  L.  1979;  amd.  Sec.  1,  Ch.  349,  L.  1981. 

39-51-1124.     Procedure  for  election  to  make  payments  in  lieu  of  contributions. 

(1)  Any  nonprofit  organization  defined  in  39-51-1103,  tribal  unit,  or  governmental  entity 
electing  to  become  liable  for  payments  in  lieu  of  contributions  shall  file  a  written  notice  of  its 
election  with  the  department  not  later  than  30  days  immediately  following  the  date  of  the 
determination  of  subjectivity  to  this  chapter.  This  election  must  be  for  a  period  of  not  less  than  2 
years. 

(2)  Any  nonprofit  organization  defined  in  39-51-1103,  tribal  unit,  or  governmental  entity 
that  has  been  paying  contributions  for  at  least  2  tax  years  may  change  to  payments  in  lieu  of 
contributions  by  filing  a  written  notice  to  that  effect  with  the  department  within  30  days  before 
the  beginning  of  the  tax  year  for  which  the  change  is  effective. 

History:     En.  Sec.  5,  Ch.  685,  L.  1979;  amd.  Sec.  1,  Ch.  349,  L.  1981;  amd.  Sec.  5,  Ch.  200,  L.  2001. 
Compiler's  Comments 

2001  Amendment:  Chapter  200  in  ( 1)  and  (2)  after  "39-51- 1103"  inserted  "tribal  unit";  and  made  minor  changes  in 
style.  Amendment  effective  July  1,  2001. 
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Effective  Date  —  Retroactive  Applicability:  Section  9,  Ch.  200,  L.  2001,  provided:  "[This  act]  is  effective  July  1, 
2001,  and  applies  retroactively,  within  the  meaning  of  1-2-109,  to  employment  by  recognized  Indian  tribes  occurring  on 
or  after  December  21,  2000." 

39-51-1 125.  Computation  of  payments  in  lieu  of  contributions.  ( 1 )  After  June  30, 
1987,  qualified  employers  electing  to  make  payments  in  lieu  of  contributions  shall  pay  into  the 
fund  an  amount  equivalent  to  the  full  amount  of  regular  benefits  plus  the  state's  share  of 
extended  benefits  paid  to  individuals  based  on  wages  paid  by  the  employing  unit.  After 
December  31,  1978,  governmental  entities  shall  pay  the  full  amount  of  extended  benefits. 

( 2 )  If  benefits  paid  an  individual  are  based  on  v^^ages  paid  by  both  the  employer  and  one  or 
more  other  employers,  the  amount  payable  by  any  one  employer  to  the  fund  bears  the  same 
ratio  to  total  benefits  paid  to  the  individual  as  the  base  period  wages  paid  to  the  individual  by 
such  employer  bear  to  the  total  amount  of  base  period  wages  paid  to  the  individual  by  all  the 
individual's  base  period  employers. 

(3)  If  the  base  period  wages  of  an  individual  include  wages  from  more  than  one  such 
employer,  the  amount  to  be  paid  into  the  fund  with  respect  to  the  benefits  paid  to  the  individual 
shall  be  prorated  among  the  liable  employers  in  proportion  to  the  wages  paid  to  the  individual 
by  each  such  employer  during  the  base  period. 

(4)  The  amount  of  payment  required  from  employers  shall  be  ascertained  by  the 
department  monthly  and  becomes  due  and  payable  by  the  employer  quarterly  as  directed  in  this 
chapter.  Penalty  and  interest  for  delinquency  shall  be  assessed  such  employers  as  specified  in 
39-51-1301. 

(5)  A  payment  may  not  be  required  under  this  section  with  respect  to  benefits  paid  to  an 
individual  if  the  qualified  employer  continues  to  provide  employment  to  the  individual  with  no 
reduction  in  hours  or  wages. 

History:  En.  Sec.  6,  Ch.  685,  L.  1979;  amd.  Sec.  1,  Ch.  349,  L.  1981;  amd.  Sec.  8,  Ch.  234,  L.  1987;  amd. 
Sec.  21,  Ch.  373,  L.  1991. 

39-51-1 126.    Termination  of  election  to  make  payments  in  lieu  of  contributions. 

( 1 )  Any  nonprofit  organization,  tribal  unit,  or  governmental  entity  may  terminate  its  election 
to  make  payments  in  lieu  of  contributions  after  2  years  from  the  effective  date  of  an  election  by 
filing  a  written  notice  with  the  department  not  later  than  30  days  prior  to  the  beginning  of  the 
tax  year  for  which  the  termination  is  effective. 

(2 )  If  a  nonprofit  organization,  tribal  unit,  or  governmental  entity  is  delinquent  in  making 
payments  in  lieu  of  contributions,  the  department  may  terminate  the  election  to  make 
payments  in  lieu  of  contributions  as  of  the  beginning  of  the  next  tax  year,  and  the  termination  is 
effective  for  that  and  the  next  tax  year. 

History:     En.  Sec.  7,  Ch.  685,  L.  1979;  amd.  Sec.  1,  Ch.  349,  L.  1981;  amd.  Sec.  6,  Ch.  200,  L.  2001. 
Compiler's  Comments 

2001  Amendment:  Chapter  200  in  (1)  and  (2)  after  "nonprofit  organization"  inserted  "tribal  unit";  and  made  minor 
changes  in  style.  Amendment  effective  July  1,  2001. 

Effective  Date  —  Retroactive  Applicability:  Section  9,  Ch.  200,  L.  2001,  provided:  "[This  act]  is  effective  July  1, 
200 1 ,  and  applies  retroactively,  within  the  meaning  of  1-2- 109,  to  employment  by  recognized  Indian  tribes  occurring  on 
or  after  December  21,  2000." 

39-51-1127  through  39-51-1130  reserved. 
39-51-1131.     Terminated.  Sec.  12,  Ch.  371,  L.  1985. 

History:     En.  Sec.  1,  Ch.  371,  L.  1985. 

39-51-1132.  Liability  of  tribal  units  —  cancellation  for  failure  to  make 
payments.  ( 1 )  Each  tribal  unit  of  an  Indian  tribe  is  jointly  and  severally  liable  for  all 
contributions  or  payments  in  lieu  of  contributions,  including  those  under  subsection  (2),  owed 
by  any  other  tribal  unit  of  the  same  Indian  tribe. 

(2)  (a)  An  Indian  tribe  and  its  tribal  units  that  make  contributions  are  liable  for 
reimbursing  the  department  for  50%  of  any  extended  benefits  paid  pursuant  to  Title  39, 
chapter  51,  part  25,  that  are  chargeable  to  the  account  of  the  Indian  tribe  or  one  of  its  tribal 
units. 

(b)  An  Indian  tribe  and  its  tribal  units  that  elect  to  make  payments  in  lieu  of  contributions 
are  liable  for  reimbursing  the  department  for  100%  of  any  extended  benefits  paid  pursuant  to 
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Title  39,  chapter  51,  part  25,  that  are  chargeable  to  the  account  of  the  Indian  tribe  or  one  of  its 
tribal  units. 

(3)  (a)  The  failure  of  an  Indian  tribe  or  any  of  its  tribal  units  to  make  the  required 
payments  under  this  chapter  within  90  days  of  being  given  notice  that  the  Indian  tribe  or  tribal 
unit  is  delinquent  in  payment  cancels  the  participation  of  the  Indian  tribe  and  all  of  its  tribal 
units  in  the  unemployment  insurance  program  provided  by  this  chapter  and  removes  service 
provided  to  the  Indian  tribe  and  all  of  its  tribal  units  from  being  considered  as  employment, 
w^ithin  the  meaning  39-51-203. 

(b)  Payment  in  full  of  amounts  that  have  been  delinquent  for  more  than  90  days  reinstate 
the  participation  of  the  Indian  tribe  and  its  tribal  units  in  Montana's  unemployment  insurance 
system,  and  service  to  the  Indian  tribe  and  its  tribal  units  once  again  is  considered  to  be 
employment  within  the  meaning  of  39-51-203.  However,  upon  reinstatement,  the  Indian  tribe 
and  all  of  its  tribal  units  no  longer  have  the  option  of  electing  to  make  payments  in  lieu  of 
contributions  and,  pursuant  to  39-51-1126,  are  required  to  make  contributions  as  provided  in 
this  chapter. 

History:     En.  Sec.  1,  Ch.  200,  L.  2001. 
Compiler's  Comments 

Effective  Date  —  Retroactive  Applicability:  Section  9,  Ch.  200,  L.  2001,  provided:  "[This  act]  is  effective  July  1, 
2001,  and  applies  retroactively,  within  the  meaning  of  1-2-109,  to  employment  by  recognized  Indian  tribes  occurring  on 
or  after  December  21,  2000." 

Part  12 
Employer  Classification  and  Experience  Rating 

Part  Cross-References 

General  definitions,  39-51-201,  39-51-1121. 

39-51-1201  through  39-51-1205.    Repealed.  Sec.  21,  Ch.  685,  L.  1979. 
Compiler's  Comments 

Histories  of  Repealed  Sections: 

39-51-1201  through  39-51-1205.  En.  Sec.  7,  Ch.  137,  L.  1937;  amd.  Sec.  3,  Ch.  137,  L.  1939;  amd.  Sec.  4,  Ch. 
164,  L.  1941;  amd.  Sec.  2,  Ch.  245,  L.  1947;  amd.  Sec.  5,  Ch.  191,  L.  1953;  amd.  Sec.  2,  Ch.  164,  L.  1955;  amd.  Sec.  3,  Ch. 
171,  L.  1957;  amd.  Sec.  5,  Ch.  156,  L.  1961;  amd.  Sec.  3,  Ch.  269,  L.  1963;  amd.  Sec.  4,  Ch.  4,  Ex.  L.  1969;  amd.  Sec.  1,  Ch. 
117,  L.  1971;  amd.  Sec.  1,  Ch.  163,  L.  1973;  amd.  Sec.  1,  Ch.  430,  L.  1975;  amd.  Sec.  1,  Ch.  165,  L.  1977;  R.C.M.  1947, 
87-109. 

39-51-1206.  Department  to  provide  for  notification  of  employers  of  their 
classification  and  contribution  rate.  The  department  shall  by  regulation  provide  for  the 
proper  notification  of  employers  of  the  classification  and  rate  of  contribution  applicable  to  their 
accounts.  Such  notification  shall  be  final  for  all  purposes  unless  and  until  such  employer  files  a 
written  request  with  the  department  for  a  redetermination  or  hearing  thereon  within  30  days 
after  receipt  of  such  notice. 

History:  En.  Sec.  7,  Ch.  137,  L.  1937;  amd.  Sec.  3,  Ch.  137,  L.  1939;  amd.  Sec.  4,  Ch.  164,  L.  1941;  amd. 
Sec.  2,  Ch.  245,  L.  1947;  amd.  Sec.  5,  Ch.  191,  L.  1953;  amd.  Sec.  2,  Ch.  164,  L.  1955;  amd.  Sec.  3,  Ch.  171,  L. 
1957;  amd.  Sec.  5,  Ch.  156,  L.  1961;  amd.  Sec.  3,  Ch.  269,  L.  1963;  amd.  Sec.  4,  Ch.  4,  Ex.  L.  1969;  amd.  Sec.  1, 
Ch.  117,  L.  1971;  amd.  Sec.  1,  Ch.  163,  L.  1973;  amd.  Sec.  1,  Ch.  430,  L.  1975;  amd.  Sec.  1,  Ch.  165,  L.  1977; 
R.C.M.  1947,  87-109(part);  amd.  Sec.  1,  Ch.  349,  L.  1981. 

39-51-1207  through  39-51-1210  reserved. 

39-51-1211.     Definitions.  The  definitions  set  forth  in  39-51-1121  apply  to  this  part. 

History:     En.  39-51-1211  by  Code  Commissioner,  1979. 

39-51-1212.  Experience  rating  for  governmental  entities.  (1)  Governmental 
entities  newly  covered  under  this  chapter  after  December  31,  1974,  shall  make  payments  for 
the  period  prior  to  July  1,  1977,  equal  to  0.4%  of  total  wages  paid  employees  for  services  in 
employment  during  the  calendar  quarter  and  for  the  period  after  July  1,  1977,  shall  make 
payments  at  the  median  rate. 

(2)  The  rates  of  governmental  entities  who  have  accumulated  experience  rating  credits 
shall  be  adjusted  annually  as  follows  with  each  governmental  entity  assigned  a  rate  based  upon: 
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(a)  its  benefit  cost  experience,  to  be  arrived  at  by  dividing  the  total  sum  of  benefits  charged 
to  the  employer's  account  for  all  past  periods  which  are  completed  transactions  by  December  31 
by  total  wages  from  date  of  subjectivity  of  the  employing  unit  through  December  31;  and 

(b)  the  benefit  cost  for  all  past  years  of  governmental  entities  electing  to  pay  contributions 
compared  with  total  payrolls  reported  for  all  past  years  by  these  governmental  entities  used  as  a 
median,  with  the  rates  so  fixed  using  the  median  that  the  rates  will,  when  applied  to  the  total 
annual  payroll  for  subject  governmental  entities,  yield  total  paid  contributions  equaling 
approximately  the  total  benefit  costs. 

(3 )  New  governmental  entities  electing  to  pay  contributions  shall  be  assigned  the  median 
rate  for  the  year  in  which  they  become  subject. 

(4)  At  no  time  may  the  minimum  rate  be  less  than  0.1%  or  the  maximum  rate  be  greater 
than  1.5%.  The  rates  are  to  be  graduated  at  one-tenth  intervals. 

(5)  In  the  event  benefit  charges  exceed  contributions  paid  in  the  last  2  completed  fiscal 
years,  governmental  entities'  rates  will  be  adjusted  by  increasing  all  rates  to  the  next  higher 
schedule. 

(6)  The  computed  rate  is  effective  July  1  of  each  year. 

(7)  Governmental  entities  must  be  charged  for  their  share  of  the  total  benefits  paid  to  a 
claimant  if  the  governmental  entity  contributed  wages  during  the  claimant's  base  period.  The 
benefit  charged  must  be  based  on  the  percentage  of  wages  paid  by  the  governmental  entity  as 
compared  to  the  total  wages  paid  by  all  employers  in  the  claimant's  base  period. 

(8)  A  payment  may  not  be  required  under  this  section  with  respect  to  benefits  paid  to  an 
individual  if  the  governmental  employer  continues  to  provide  employment  to  the  individual 
with  no  reduction  in  hours  or  wages. 

History:     En.  Sec.  9,  Ch.  685,  L.  1979;  amd.  Sec.  1,  Ch.  50,  L.  1989;  amd.  Sec.  22,  Ch.  373,  L.  1991. 

39-51-1213.     Classification  of  employers  for  experience  rating  purposes.  ( 1 )  The 

department  shall  for  each  calendar  year  classify  employers  in  accordance  with  their  actual 
experience  in  the  payment  of  contributions  and  with  respect  to  benefits  charged  against  their 
accounts,  with  contribution  rates  reflecting  benefit  experience.  Each  employer's  rate  for  a 
calendar  year  must  be  determined  on  the  basis  of  the  employer's  record  as  of  October  1  of  the 
preceding  calendar  year. 

(2)  In  making  the  classification,  each  eligible  and  deficit  employer's  contribution  rate  is 
determined  in  the  manner  set  forth  below: 

(a)  Each  employer  is  given  an  "experience  factor",  which  is  contributions  paid  since 
October  1,  1981,  minus  benefits  charged  on  each  employer's  account  since  October  1,  1981, 
divided  by  the  employer's  average  annual  taxable  payroll  rounded  to  the  next  lower  dollar 
amount  for  the  3  fiscal  years  immediately  preceding  the  computation  date.  The  computation  of 
the  "experience  factor"  must  be  to  six  decimail  places. 

(b)  Schedules  must  be  prepared  listing  all  eligible  and  deficit  employers  in  inverse 
numerical  order  of  their  experience  factors.  There  must  be  listed  on  the  schedules  for  each 
employer  in  addition  to  the  experience  factor: 

(i)  the  amount  of  the  employer's  taxable  payroll  for  the  fiscal  year  ending  on  the 
computation  date;  and 

(ii )  the  cumulative  total  consisting  of  the  sum  of  the  employer's  taxable  payroll  for  the  fiscal 
year  ending  on  the  computation  date  and  the  corresponding  taxable  payrolls  for  all  other 
employers  preceding  that  employer  on  the  schedules. 

(3)  The  cumulative  taxable  pajToll  amounts  listed  on  the  schedules  provided  for  in 
39-51-1218  must  be  segregated  into  groups  that  will  yield  approximately  the  average  tax  rate 
according  to  the  tax  schedule  assigned  for  that  particular  taxable  year.  Each  group  must  be 
identified  by  the  rate  class  number  listed  in  the  table  that  represents  the  percentage  limits  of 
each  group.  Each  employer  on  the  schedules  is  assigned  that  contribution  rate  opposite  that 
employer's  rate  class  for  the  tax  schedule  in  effect  for  the  taxable  year. 

(4)  (a)  If  the  grouping  of  rate  classes  requires  the  inclusion  of  exactly  one-half  of  an 
employer's  taxable  payroll,  the  employer  is  assigned  the  lower  of  the  two  rates  designated  for 
the  two  classes  in  which  the  halves  of  that  employer's  taxable  payroll  are  required. 
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(b)  If  the  group  of  rate  classes  requires  the  inclusion  of  a  portion  other  than  exactly 
one-half  of  an  employer's  taxable  payroll,  the  employer  is  assigned  the  rate  designated  for  the 
class  in  which  the  greater  part  of  that  employer's  taxable  payroll  is  required. 

(c)  If  one  or  more  employers  on  the  schedules  have  experience  factors  identical  to  that  of 
the  last  employer  included  in  a  particular  rate  class,  all  such  employers  are  included  in  and 
assigned  the  contribution  rate  specified  for  the  class,  notwithstanding  the  provisions  of 
39-51-1214. 

(5)  If  the  taxable  payroll  amount,  the  experience  factor,  or  both  of  any  eligible  or  deficit 
employer  listed  on  the  schedules  is  changed,  the  employer  is  placed  in  that  position  on  the 
schedules  that  the  employer  would  have  occupied  had  that  employer's  taxable  payroll  amount 
or  experience  factor  as  changed  been  used  in  determining  that  employer's  position  in  the  first 
instance.  However,  the  change  does  not  affect  the  position  or  rate  classification  of  any  other 
employer  listed  on  the  schedules  and  does  not  affect  the  rate  determination  for  previous  years. 

(6)  An  employer  who  has  not  filed  all  required  payroll  reports  or  paid  all  taxes,  penalties, 
and  interest  due  by  the  cutoff  date  must  be  assigned  a  contribution  rate  in  effect  for  the  taxable 
year  for  the  employer's  classification  as  an  eligible,  deficit,  or  new  employer,  plus  an  additional 
assessment  of  50%  of  the  employer's  assigned  contribution  rate,  rounded  to  the  nearest  1/100  of 
1%. 

History:  En.  Sec.  10,  Ch.  685,  L.  1979;  amd.  Sec.  2,  Ch.  3,  L.  1981;  amd.  Sec.  1,  Ch.  349,  L.  1981;  amd. 
Sec.  168,  Ch.  575,  L.  1981;  amd.  Sec.  3,  Ch.  371,  L.  1985;  amd.  Sec.  9,  Ch.  234,  L.  1987;  amd.  Sec.  23,  Ch.  373, 
L.  1991;  amd.  Sec.  6,  Ch.  60,  L.  1997;  amd.  Sec.  3,  Ch.  399,  L.  1999. 

39-51-1214.  Benefit  payments  chargeable  to  employer  experience  rating 
accounts.  ( 1 )  Except  for  cost  reimbursement,  benefits  paid  must  be  charged  to  the  account  of 
each  of  the  claimant's  base  period  employers.  The  benefit  charged  must  be  based  on  the 
percentage  of  wages  paid  by  the  employer  as  compared  to  the  total  wages  paid  by  all  employers 
in  the  claimant's  base  period. 

(2)  A  charge  may  not  be  made  to  the  account  of  a  covered  employer  with  respect  to  benefits 
p£ud  under  the  following  situations: 

( a )  if  paid  to  a  worker  who  terminated  services  voluntarily  without  good  cause  attributable 
to  a  covered  employer  or  who  had  been  discharged  for  misconduct  in  connection  with  services; 

(b)  if  paid  in  accordance  with  the  extended  benefit  program  triggered  by  either  national  or 
state  indicators; 

(c)  if  the  base  period  employer  continues  to  provide  employment  with  no  reduction  in 
hours  or  wages; 

(d)  if  benefits  are  paid  to  claimants  who  are  in  training  approved  under  39-51-2307;  or 

(e)  if  the  base  period  employer  is  ordered  to  state  or  federal  active  duty  in  the  national 
guard  or  reserves. 

History:  En.  Sec.  1 1,  Ch.  685,  L.  1979;  amd.  Sec.  3,  Ch.  3,  L.  1981;  amd.  Sec.  2,  Ch.  50,  L.  1989;  amd.  Sec. 
24,  Ch.  373,  L.  1991;  amd.  Sec.  1,  Ch.  86,  L.  1993. 

39-51-1215.  Maintenance  of  experience  rating  records.  An  experience  rating  record 
shall  be  maintained  for  each  covered  employer.  The  record  is  credited  with  all  contributions 
which  the  covered  employer  has  paid  since  October  1,  1981.  The  record  is  also  charged  with  the 
amount  of  benefits  paid  which  are  chargeable  to  the  covered  employer's  account  since  October 
1,  1981.  Nothing  in  this  section  grants  any  covered  employer  or  individual  in  his  service  a 
priority  with  respect  to  any  claim  or  right  because  of  amounts  paid  by  the  covered  employer  into 
the  employment  security  fund. 

History:     En.  Sec.  12,  Ch.  685,  L.  1979;  amd.  Sec.  4,  Ch.  3,  L.  1981;  amd.  Sec.  4,  Ch.  371,  L.  1985. 

39-51-1216.  Experience  rating  record  voided  when  account  inactive.  Whenever 
an  employer  whose  coverage  has  been  terminated  because  he  has  ceased  to  do  business  or 
because  he  has  not  covered  employment  for  a  period  of  3  years  becomes  a  covered  employer,  he 
is  considered  a  new  employer  and  he  is  not  to  be  credited  with  his  previous  experience  for  the 
purpose  of  computing  any  future  "experience  factor". 

History:     En.  Sec.  13,  Ch.  685,  L.  1979. 

39-51-1217.  Schedule  of  rates  assigned  based  on  trust  fund  reserve.  (1)  The  rate 
schedule  for  each  calendar  year  is  assigned  based  upon  the  ratio  of  the  trust  fund  balance  as  of 
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October  31  prior  to  the  rate  year  to  total  wages  in  covered  employment  for  the  12-month  period 
ending  June  30  prior  to  the  computation  date. 

(2)  The  ratio  at  the  top  of  each  tax  schedule  in  the  tax  table  shown  in  39-51-1218 
represents  the  minimum  fund  level  required  for  a  specific  tax  schedule  to  be  in  effect. 

(3)  Employer  rates  are  assigned  in  accord  with  the  rates  provided  in  each  schedule  for 
eligible  and  deficit  employers,  based  upon  their  experience  as  defined  in  this  section. 

(4)  For  the  calendar  year  1990  and  each  year  thereafter,  any  employer  classified  as  a  new 
employer  must  be  assigned  a  rate  equal  to  the  average  rate  of  contributions  paid  by  employers 
in  the  same  major  industrial  classification  for  the  calendar  year  preceding  the  computation 
date,  plus  an  adjustment  for  the  difference  between  the  average  tax  rate  assigned  for  the 
previous  calendar  year  and  the  average  rate  in  effect  for  the  current  calendar  year.  At  no  time 
may  a  new  employer  be  assigned  a  rate  lower  than  1% .  The  computation  of  the  average  rate  of 
contributions  in  a  major  industrial  classification  must  exclude  those  employer  accounts  that 
are  not  eligible  for  the  computation  of  an  experience  rating  solely  by  reason  of  insufficient 
experience.  The  department  shall  develop  the  major  industrial  classifications  for  the  state  and 
shall  annually  determine  the  contribution  rate  for  each  classification. 

History:  En.  Sec.  1 4,  Ch.  685,  L.  1979;  amd.  Sec.  5,  Ch.  3,  L.  198 1;  amd.  Sec.  3,  Ch.  60,  L.  1989;  amd.  Sec. 
25,  Ch.  373,  L.  1991. 

39-5 1  - 1 2 1 8.    Rate  schedules. 


SCHEDULES  OF  CONTRIBUTION  RATES  -  Part  I 


Sched. 
I 

Minimum  Ratio  of  Fund  to  Total  Wages        (.0260) 


Average  Tax  Rate 

Rate  Class 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

Rate  Class 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 


1.37 


Sched. 
II 

(.0245) 

1.57 


Sched. 
Ill 

(.0225) 

1.77 


Sched. 
IV 

(.0200) 

1.97 


Contribution  Rates  for  Eligible  Employers 


0.00% 

0.07% 

0.27% 

0.47% 

0.07 

0.27 

0.47 

0.67 

0.27 

0.47 

0.67 

0.87 

0.47 

0.67 

0.87 

1.07 

0.67 

0.87 

1.07 

1.27 

0.87 

1.07 

1.27 

1.47 

1.07 

1.27 

1.47 

1.67 

1.27 

1.47 

1.67 

1.87 

1.47 

1.67 

1.87 

2.07 

1.67 

1.87 

2.07 

2.27 

Contribution  Rates  for  Deficit  Employers 

3.17% 

3.37% 

3.57% 

3.77% 

3.37 

3.57 

3.77 

3.97 

3.57 

3.77 

3.97 

4.17 

3.77 

3.97 

4.17 

4.37 

3.97 

4.17 

4.37 

4.57 

4.17 

4.37 

4.57 

4.77 

4.37 

4.57 

4.77 

4.97 

4.57 

4.77 

4.97 

5.17 

4.77 

4.97 

5.17 

5.37 

6.37 

6.37 

6.37 

6.37 
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SCHEDULES  OF  CONTRIBUTION  RATES  -  Part  II 


Sched. 

Sched.           Sched. 

Sched. 

Sched. 

Sched. 

V 

VI                  VII 

VIII 

IX 

X 

(.0170) 

(.0135)           (.0095) 

(.0075) 

(.0050) 

(....) 

2.17 

2.37               2.57 

2.77 

2.97 

3.17 

Contribution  Rates  for  EHgible  Employers 

0.67% 

0.87%            1.07% 

1.27% 

1.47% 

1.67% 

0.87 

1.07                1.27 

1.47 

1.67 

1.87 

1.07 

1.27                1.47 

1.67 

1.87 

2.07 

1.27 

1.47                1.67 

1.87 

2.07 

2.27 

1.47 

1.67               1.87 

2.07 

2.27 

2.47 

1.67 

1.87               2.07 

2.27 

2.47 

2.67 

1.87 

2.07               2.27 

2.47 

2.67 

2.87 

2.07 

2.27               2.47 

2.67 

2.87 

3.07 

2.27 

2.47               2.67 

2.87 

3.07 

3.27 

2.47 

2.67               2.87 

3.07 

3.27 

3.47 

Contribution  Rates  for  Deficit  Employers 

3.97% 

4.17%            4.37% 

4.57% 

4.77% 

4.97% 

4.17 

4.37               4.57 

4.77 

4.97 

5.17 

4.37 

4.57               4.77 

4.97 

5.17 

5.37 

4.57 

4.77               4.97 

5.17 

5.37 

5.57 

4.77 

4.97               5.17 

5.37 

5.57 

5.77 

4.97 

5.17               5.37 

5.57 

5.77 

5.97 

5.17 

5.37               5.57 

5.77 

5.97 

6.17 

5.37 

5.57               5.77 

5.97 

6.17 

6.37 

5.57 

5.77               5.97 

6.17 

6.37 

6.37 

6.37 

6.37               6.37 

6.37 

6.37 

6.37 

History:     En.  Sec.  15,  Ch.  685,  L.  1979;  amd.  Sec.  5,  Ch.  371,  L.  1985;  amd.  Sec.  26,  Ch.  373,  L.  1991;  amd. 

Sec.  4,  Ch.  399,  L.  1999. 

39-51-1219.  Procedures  for  the  substitution,  merger,  or  acquisition  of  an  em- 
ployer account  by  a  successor  employing  unit.  ( 1 )  Subject  to  the  provisions  of  subsection 
(3),  whenever  any  individual  or  organization  (whether  or  not  a  covered  employer)  in  any  man- 
ner succeeds  to  or  acquires  all  or  substantially  all  of  the  business  of  an  employer  who  at  the  time 
of  acquisition  was  a  covered  employer  and  whenever  in  respect  to  whom  the  department  finds 
that  the  business  of  the  predecessor  is  continued  solely  by  the  successor: 

(a)  the  separate  account  and  the  actual  contribution,  benefit,  and  taxable  payroll 
experience  of  the  predecessor  must,  upon  the  joint  application  of  the  predecessor  and  the 
successor  within  90  days  after  the  acquisition  and  approval  by  the  department,  be  transferred 
to  the  successor  employer  for  the  purpose  of  determining  the  successor's  liability  and  rate  of 
contribution;  and 

(b)  any  successor  who  was  not  an  employer  on  the  date  of  acquisition  becomes  a  covered 
employer  as  of  that  date. 

(2)  Whenever  any  individual  or  organization  (whether  or  not  a  covered  employer)  in  any 
manner  succeeds  to  or  acquires  part  of  the  business  of  an  employer  who  at  the  time  of 
acquisition  was  a  covered  employer  and  whenever  that  portion  of  the  business  is  continued  by 
the  successor: 

(a)  so  much  of  the  separate  account  and  the  actual  contribution,  benefit,  and  taxable 
payroll  experience  of  the  predecessor  as  is  attributable  to  the  portion  of  the  business 
transferred,  as  determined  on  a  pro  rata  basis  in  the  same  ratio  that  the  wages  of  covered 
employees  properly  allocable  to  the  transferred  portion  of  the  business  bear  to  the  payroll  of  the 
predecessor  in  the  last  4  completed  calendar  quarters  immediately  preceding  the  date  of 
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transfer,  must,  upon  the  joint  application  of  the  predecessor  and  the  successor  within  90  days 
after  the  acquisition  and  approval  by  the  department,  be  transferred  to  the  successor  employer 
for  the  purpose  of  determining  the  successor's  liability  and  rate  of  contribution;  and 

(b)  any  successor  who  was  not  an  employer  on  the  date  of  acquisition  becomes  a  covered 
employer  as  of  that  date. 

(3)  (a)  The  90-day  period  may  be  extended  at  the  discretion  of  the  department. 

(b)  Whenever  a  predecessor  covered  employer  has  a  deficit  experience  rating  account  as  of 
the  last  computation  date,  the  transfer  provided  for  in  subsections  (1)  and  (2)  is  mandatory 
except  when  it  is  shown  by  substantial  evidence  that  the  management,  the  ownership,  or  both 
the  management  and  ownership  are  not  substantially  the  same  for  the  successor  as  for  the 
predecessor,  in  which  case  the  successor  shall  begin  with  the  rate  of  a  new  employer.  Whenever 
a  mandatory  transfer  involves  only  a  portion  of  the  experience  rating  record  and  the 
predecessor  or  successor  employers  fail  to  supply  the  required  payroll  information  within  10 
days  after  notice,  the  transfer  must  be  based  on  estimates  of  the  applicable  payrolls.  The 
successor  must  be  notified  in  writing  of  the  mandatory  transfer,  and  unless  the  mandatory 
transfer  is  appealed  within  30  calendar  days,  the  right  to  appeal  is  waived. 

( c )  Whenever  a  predecessor  covered  employer  has  an  eligible  experience  rating  account  as 
of  the  last  computation  date  and  when  it  is  shown  by  substantial  evidence  that  the 
management,  the  ownership,  or  both  the  management  and  the  ownership  are  substantially  the 
same  for  the  successor  as  for  the  predecessor,  the  transfer  provided  for  in  subsections  ( 1 )  and  ( 2 ) 
is  automatic.  Whenever  an  automatic  transfer  involves  only  a  portion  of  the  experience  rating 
record  and  the  predecessor  or  successor  employers  fail  to  supply  the  required  payroll 
information  within  10  days  after  notification,  the  transfer  must  be  based  on  estimates  of  the 
applicable  payrolls.  The  successor  must  be  notified  in  writing  of  the  automatic  transfer  and 
shall  request  within  30  days  of  notification  that  the  experience  rating  account  of  the 
predecessor  not  be  transferred. 

(4)  (a)  If  the  successor  was  a  covered  employer  prior  to  the  date  of  the  acquisition  of  all  or  a 
part  of  the  predecessor's  business,  the  successor's  rate  of  contribution,  effective  the  first  day  of 
the  calendar  year  immediately  following  the  date  of  acquisition,  is  based  on  the  combined 
experience  of  the  predecessor  and  successor. 

(b)  If  the  successor  was  not  a  covered  employer  prior  to  the  date  of  the  acquisition  of  all  or  a 
part  of  the  predecessor's  business,  the  successor's  rate  is  the  rate  applicable  to  the  predecessor 
with  respect  to  the  period  immediately  preceding  the  date  of  acquisition,  but  if  there  was  more 
than  one  predecessor,  the  successor's  rate  must  be  a  newly  computed  rate  based  on  the 
combined  experience  of  the  predecessors,  becoming  effective  immediately  after  the  date  of 
acquisition  and  remaining  in  effect  for  the  balance  of  the  rate  year. 

History:  En.  Sec.  16,  Ch.  685,  L.  1979;  amd.  Sec.  1,  Ch.  349,  L.  1981;  amd.  Sec.  10,  Ch.  234,  L.  1987;  amd. 
Sec.  55,  Ch.  83,  L.  1989;  amd.  Sec.  2,  Ch.  171,  L.  1993. 

Part  13 
Unpaid  Contributions 

Part  Cross-References 

Genera]  definitions,  39-51-201. 

39-51-1301.  Penalty  and  interest  on  past-due  reports  and  taxes.  (1)  Failure  to  file 
reports  and  payments  in  a  timely  manner,  as  required  under  39-51-603,  39-51-1103,  and 
39-51-1125,  may  subject  an  employer  to  penalty  and  interest,  as  provided  by  15-1-216. 

( 2 )  There  is  an  account  in  the  federal  special  revenue  fund.  Penalties  and  interest  collected 
for  unemployment  insurance  obligations  are  distributed  as  provided  in  15-30-250  and  must  be 
deposited  in  that  account.  Money  deposited  in  that  account  and  appropriated  to  the  department 
or  transferred  by  the  department  to  its  delegate,  pursuant  to  39-51-301(5),  may  only  be  used  by 
the  department  or  its  delegate  to  administer  this  chapter,  including  the  detection  and  collection 
of  unpaid  taxes  and  overpayments  of  benefits  to  the  extent  that  federal  grant  revenue  is  less 
than  amounts  appropriated  for  this  purpose.  Money  in  the  account  not  appropriated  for  these 
purposes  must  be  transferred  by  the  department  to  the  unemployment  insurance  trust  fund  at 
the  end  of  each  fiscal  year. 
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(3)  All  money  accruing  to  the  unemployment  insurance  trust  fund  from  interest  and 
penalties  collected  on  past-due  unemployment  insurance  taxes  must  be  used  solely  for  the 
payment  of  unemployment  insurance  benefits  and  may  not  be  used  for  any  other  purpose. 

History:  En.  Subd.  (a).  Sec.  14,  Ch.  137,  L.  1937;  amd.  Sec.  5,  Ch.  137,  L.  1939;  amd.  Sec.  8,  Cb.  164,  L. 
1941;  amd.  Sec.  3,  Cb.  233,  L.  1943;  amd.  Sec.  5,  Cb.  190,  L.  1945;  amd.  Sec.  24,  Cb.  368,  L.  1975;  amd.  Sec.  1, 
Cb.  197,  L.  1977;  R.C.M.  1947, 87-135;  amd.  Sec.  1,  Ch.  47,  L.  1979;  amd.  Sec.  2,  Cb.  57,  L.  1979;  amd.  Sec.  19, 
Cb.  685,  L.  1979;  amd.  Sec.  1,  Cb.  2,  L.  1981;  amd.  Sec.  1,  Ch.  349,  L.  1981;  amd.  Sec.  2,  Ch.  369,  L.  1983;  amd. 
Sec.  1,  Ch.  555,  L.  1983;  amd.  Sec.  1,  Ch.  13,  Sp.  L.  June  1986;  amd.  Sec.  11,  Cb.  234,  L.  1987;  amd.  Sec.  12, 
Ch.  373,  L.  1991;  amd.  Sec.  2,  Cb.  639,  L.  1991;  amd.  Sec.  8,  Cb.  195,  L.  1995;  amd.  Sec.  24,  Ch.  491,  L.  1997; 
amd.  Sec.  52,  Cb.  427,  L.  1999. 
Cross-References 

Uniform  penalty  and  interest  assessments  for  violation  of  tax  provisions,  15-1-216. 

39-51-1302.  Summary  or  jeopardy  assessment  of  unpaid  taxes.  (1)  If  any  employer 
fails  to  file  a  report  or  return  as  required  under  this  chapter  or  the  regulations  of  the  depart- 
ment adopted  thereunder  within  the  time  specified  or  if  the  employer's  records  are  inaccurate 
or  are  incomplete  when  an  employer  has  already  filed  a  quarterly  wage  report  for  the  period  in 
question,  the  department  may  make  a  summary  or  jeopardy  assessment  of  the  amount  due  by 
making  up  such  report  and  determining  the  amount  of  taxes  due  and  owing  to  the  fund  upon 
the  basis  of  such  information  as  the  department  may  be  able  to  obtain,  and  thereupon  the  same 
shall  be  collected  the  same  as  other  reports  and  taxes  due,  with  penalty  and  interest  as  provided 
in  this  chapter. 

(2)  Upon  making  such  summary  or  jeopardy  assessment,  the  department  shall 
immediately  notify  the  employer  in  writing  by  personal  service  or  by  certified  mail  in  the  usual 
course  at  the  last  known  principal  place  of  business  operated  by  the  employer.  Such  assessment 
shall  be  final  unless  the  employer  shall  protest  such  assessment  in  writing  within  15  days  after 
service  of  the  notice  or,  within  the  same  period  of  time,  the  employer  shall  file  a  correct,  signed, 
and  sworn  report  and  statement  as  provided  by  the  chapter  and  the  regulations  of  the 
department. 

(3)  Upon  written  protest  being  filed  as  above  set  forth,  a  day  certain  for  the  hearing  thereof 
shall  be  fixed  by  the  department  and  notice  thereof  mailed  to  the  employer.  At  such  hearing,  the 
facts  ascertained  by  the  department  shall  be  conclusive  and  the  department  may  upon  the  basis 
of  such  facts  ascertained  assess  the  amount  due,  modify,  set  aside,  or  revise  the  prior 
assessment  and  require  the  employer  to  pay  the  amount  due  with  penalty  and  interest  as 
provided  for  in  this  chapter.  A  copy  of  the  decision  of  the  department  and  the  assessment  of  the 
amount  due  shall  be  mailed  to  the  employer  at  his  last  known  principal  place  of  business  and 
thereupon  become  final. 

History:  En.  as  Subd.  (f)  of  Sec.  14,  Cb.  137,  L.  1937  by  Sec.  3,  Ch.  233,  L.  1943;  amd.  Sec.  28,  Cb.  368,  L. 
1975;  R.C.M.  1947,  87-140;  amd.  Sec.  1,  Cb.  349,  L.  1981;  amd.  Sec.  13,  Cb.  373,  L.  1991. 

39-51-1303.  Collection  of  unpaid  taxes.  (1)  The  department,  or  its  delegate  pursuant 
to  39-51-301(5),  has  authority  to  enter  into  payment  agreements  with  an  employer  to  resolve 
unpaid  taxes,  penalty,  and  interest.  Penalty  or  interest,  or  both  penalty  and  interest,  may  be 
abated  if  an  acceptable  payment  agreement  is  entered  into  and  adhered  to.  Failure  to  meet  the 
terms  of  the  payment  agreement  voids  the  penalty  and  interest  abatement  and  penalty  and  in- 
terest must  be  recomputed  from  the  due  date  of  the  unpaid  tax. 

(2)  If,  after  due  notice,  any  employer,  liable  corporate  officer,  liable  member  or  manager  of  a 
limited  liability  company  referred  to  in  39-51-1105,  or  partner  in  a  limited  liability  partnership 
defaults  in  any  payment  of  taxes,  penalties,  or  interest  on  the  taxes  and  penalties,  the 
department,  or  its  delegate  pursuant  to  39-51-301(5),  may  initiate  a  civil  action  in  the  name  of 
the  state  to  collect  the  amount  due,  and  the  employer,  liable  corporate  officer,  liable  member  or 
manager  of  a  limited  liability  company  referred  to  in  39-51-1 105,  or  partner  in  a  limited  liability 
partnership  adjudged  in  default  shall  pay  the  costs  of  the  action. 

(3)  An  action  for  the  collection  of  taxes  due  must  be  brought  within  5  years  from  the  date 
the  original  or  amended  report  was  filed  or  assessment  became  due,  whichever  is  later,  or  it  is 
barred. 

(4)  The  department,  or  its  delegate  pursuant  to  39-51-301(5),  may  pursue  its  remedy 
under  39-51-1304,  or  this  section,  or  both. 

History:  En.  Subd.  (b).  Sec.  14,  Cb.  137,  L.  1937;  amd.  Sec.  5,  Cb.  137,  L.  1939;  amd.  Sec.  8,  Cb.  164,  L. 
1941;  amd.  Sec.  1,  Ch.  36,  L.  1969;  amd.  Sec.  1,  Cb.  105,  L.  1975;  amd.  Sec.  25,  Ch.  368,  L.  1975;  amd.  Sec.  1, 
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Ch.  386,  L.  1977;  R.C.M.  1947,  87-136(1);  amd.  Sec.  46,  Ch.  397,  L.  1979;  amd.  Sec.  1,  Ch.  349,  L.  1981;  amd. 
Sec.  1,  Ch.  Ill,  L.  1983;  amd.  Sec.  1,  Ch.  514,  L.  1985;  amd.  Sec.  12,  Ch.  234,  L.  1987;  amd.  Sec.  14,  Ch.  373,  L. 
1991;  amd.  Sec.  9,  Ch.  195,  L.  1995;  amd.  Sec.  9,  Ch.  529,  L.  1995;  amd.  Sec.  7,  Ch.  60,  L.  1997;  amd.  Sec.  25, 
Ch.  491,  L.  1997. 

39-51-1304.  Lien  for  payment  of  unpaid  taxes  —  levy  and  execution.  ( 1 )  Unpaid 
taxes,  including  penalties  and  interest  assessed  on  unpaid  taxes,  have  the  effect  of  a  judgment 
against  the  employer,  against  the  liable  corporate  officer  or  liable  member  or  manager  of  a  lim- 
ited liability  company  referred  to  in  39-51-1105,  or  against  a  partner  in  a  limited  liability  part- 
nership. The  judgment  arises  at  the  time  that  the  payments  are  due.  The  department  may  issue 
a  certificate  stating  the  amount  of  payments  due  and  directing  the  clerk  of  the  district  court  of 
any  county  of  the  state  to  enter  the  certificate  as  a  judgment  in  the  docket  pursuant  to  25-9-301. 
From  the  time  that  the  judgment  is  docketed,  it  becomes  a  lien  upon  all  real  and  personal  prop- 
erty of  the  employer.  After  the  due  process  requirements  of  39-51-1109  and  39-51-2403  have 
been  satisfied,  the  department  may  enforce  the  judgment  through  the  sheriff  or  agent  autho- 
rized to  collect  the  tax  in  the  same  manner  as  prescribed  for  execution  upon  a  judgment.  When 
issued,  a  notice  of  levy  has  the  same  force  and  effect  as  a  WTit  of  execution.  A  levy  upon  earnings 
continues  in  effect  for  120  days  or  until  the  judgment  is  satisfied,  whichever  occurs  first.  The 
levy  applies  to  all  pay  periods  beginning  during  the  120-day  period.  A  notice  of  levy  may  be  made 
by  means  of  a  certified  letter  by  an  agent  authorized  to  collect  the  tax.  The  department  may  en- 
force the  judgment  at  any  time  w^ithin  10  years  of  the  creation  of  the  lien  or  the  effective  date  of 
the  lien,  whichever  is  later. 

(2)  A  judgment  lien  filed  pursuant  to  this  section  may  be  renewed  for  another  10-year 
period,  upon  motion,  or  by  judgment  for  that  purpose  founded  upon  supplemental  pleadings. 

(3)  The  lien  provided  for  in  subsection  (1)  is  not  valid  against  any  third  party  owning  an 
interest  in  real  or  personal  property  against  which  the  judgment  is  enforced  if: 

(a)  the  third  party's  interest  is  recorded  prior  to  the  entrance  of  the  certificate  as  a 
judgment;  and 

(b)  the  third  party  receives  from  the  most  recent  grantor  of  the  interest  a  signed  affidavit 
stating  that  all  taxes,  penalties,  and  interest  due  from  the  grantor  have  been  paid. 

(4)  A  grantor  who  signs  and  delivers  an  affidavit  is  subject  to  the  penalties  imposed  by 
39-51-3204  if  any  part  of  it  is  untrue.  Notwithstanding  the  provisions  of  39-51-3204,  the 
department  may  proceed  under  39-51-1303,  this  section,  or  both,  to  collect  the  delinquent 
taxes,  penalties,  and  interest  from  the: 

(a)  employer; 

(b)  liable  corporate  officer; 

(c)  liable  member  or  manager  of  a  limited  liability  company  referred  to  in  39-51-1 105;  or 

(d)  partner  in  a  limited  liability  partnership. 

(5)  The  lien  provided  for  in  subsection  (1)  must  be  released  upon  pajonent  in  full  of  the 
unpaid  taxes,  penalties,  and  accumulated  interest.  The  department  may  release  or  may 
partially  release  the  lien  upon  partial  payment  or  whenever  the  department  determines  that 
the  release  or  partial  release  of  the  lien  will  facilitate  the  collection  of  unpaid  taxes,  penalties,  or 
interest.  The  department  may  release  the  lien  if  it  determines  that  the  lien  is  unenforceable. 

History:  En.  as  Subd.  (e)  of  Sec.  14,  Ch.  137,  L.  1937  by  Sec.  8,  Ch.  164,  L.  1941;  amd.  Sec.  8,  Ch.  156,  L. 
1961;  amd.  Sec.  27,  Ch.  368,  L.  1975;  R.C.M.  1947, 87-139;  amd.  Sec.  1,  Ch.  349,  L.  1981;  amd.  Sec.  2,  Ch.  514, 
L.  1985;  amd.  Sec.  13,  Ch.  234,  L.  1987;  amd.  Sec.  1,  Ch.  487,  L.  1987;  amd.  Sec.  15,  Ch.  373,  L.  1991;  amd.  Sec. 
10,  Ch.  195,  L.  1995;  amd.  Sec.  10,  Ch.  529,  L.  1995;  amd.  Sec.  172,  Ch.  42,  L.  1997;  amd.  Sec.  8,  Ch.  60,  L. 
1997;  amd.  Sec.  26,  Ch.  491,  L.  1997;  amd.  Sec.  2,  Ch.  397,  L.  2001;  amd.  Sec.  14,  Ch.  515,  L.  2001. 
Compiler's  Comments 

2001  Amendments  —  Composite  Section:  Chapter  397  in  (1)  inserted  fifth  through  seventh  sentences  concerning 
notice  of  levy  having  effect  of  writ  of  execution  and  concerning  duration  of  levy  upon  earnings.  Amendment  effective 
July  1,  2001. 

Chapter  515  in  (2)  at  end  after  "10-year  period"  substituted  "upon  motion,  or  by  judgment  for  that  purpose  founded 
upon  supplemental  pleadings"  for  "pursuant  to  the  methods  provided  in  25-13-102";  and  made  minor  changes  in  style. 
Amendment  effective  October  1,  2001. 
Cross- References 

Liens  generally,  Title  71,  ch.  3,  part  1. 

39-51-1305.  Priority  of  payment  of  taxes  due  under  legal  dissolutions  or 
distributions.  In  the  event  of  any  distribution  of  an  employer's  assets  pursuant  to  an  order  of 
any  court  under  the  laws  of  this  state,  including  any  receivership,  assignment  for  benefit  of 
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creditors,  adjudicated  insolvency,  composition,  or  similar  proceeding,  taxes  then  or  thereafter 
due  shall  be  paid  in  full  prior  to  all  other  claims,  except  taxes  and  claims  for  wages  of  not  more 
than  $250  to  each  claimant  earned  within  6  months  of  the  commencement  of  the  proceeding. 

History:  En.  Subd.  (c).  Sec.  14,  Ch.  137,  L.  1937;  amd.  Sec.  5,  Ch.  137,  L.  1939;  amd.  Sec.  8,  Ch.  164,  L. 
1941;  R.C.M.  1947,  87137;  amd.  Sec.  11,  Ch.  125,  L.  1985;  amd.  Sec.  16,  Ch.  373,  L.  1991. 

39-51-1306.     Reciprocity  with  other  states  for  collection  of  unpaid  taxes.  (1)  The 

courts  of  this  state  shall  recognize  and  enforce  liabilities  for  unemployment  taxes  and  any  other 
special  assessments  imposed  by  other  states  which  extend  a  like  comity  to  this  state. 

(2)  The  department  is  hereby  empowered  to  sue  in  the  courts  of  any  other  jurisdiction 
which  extends  such  comity  to  collect  unemployment  taxes,  penalties,  and  interest  due  this 
state.  The  officials  of  other  states  which  by  statute  or  otherwise  extend  a  like  comity  to  this 
state  may  sue  in  the  courts  of  this  state  to  collect  for  such  taxes  and  any  other  special 
assessments  and  interest  and  penalties,  if  any,  due  such  state.  In  any  such  case  the 
administrator  may  through  his  attorney  or  attorneys  institute  and  conduct  such  suit  for  such 
other  state. 

(3)  Venue  of  such  proceedings  shall  be  the  same  as  for  actions  to  collect  delinquent  taxes, 
penalties,  and  interest  due  under  this  chapter. 

(4)  A  certificate  by  the  secretary  of  any  such  state  under  the  great  seal  of  such  state 
attesting  the  authority  of  such  official  or  officials  to  collect  unemployment  insurance  taxes  and 
any  other  special  assessments,  penalties,  and  interest  shall  be  conclusive  evidence  of  such 
authority. 

History:  En.  Subd.  (b).  Sec.  14,  Ch.  137,  L.  1937;  amd.  Sec.  5,  Ch.  137,  L.  1939;  amd.  Sec.  8,  Ch.  164,  L. 
1941;  amd.  Sec.  1,  Ch.  36,  L.  1969;  amd.  Sec.  1,  Ch.  105,  L.  1975;  amd.  Sec.  25,  Ch.  368,  L.  1975;  amd.  Sec.  1, 
Ch.  386,  L.  1977;  R.C.M.  1947, 87-136(2);  amd.  Sec.  2,  Ch.  57,  L.  1979;  amd.  Sec.  1,  Ch.  349,  L.  1981;  amd.  Sec. 
17,  Ch.  373,  L.  1991. 

39-51-1307.     Collection  of  unpaid  taxes,  penalties,  and  interest  by  offset.  (1)  To 

collect  delinquent  taxes,  penalties,  and  interest,  the  department  may  direct  the  offset  of  any 
funds  due  the  debtor  from  the  state,  except  wages  subject  to  the  provisions  of  25-13-614  and  re- 
tirement benefits.  The  department,  through  the  department  of  revenue,  shall  provide  the 
debtor  with  notice  of  the  right  to  request  a  hearing  on  the  offset  action.  A  request  for  hearing 
must  be  made  within  30  days  of  the  date  of  the  notice. 

(2)  Subject  to  approval  by  the  department,  reasonable  fees  or  costs  of  collection  incurred 
by  the  department  of  revenue  may  be  added  to  the  amount  of  the  debt,  including  added  fees  or 
costs.  The  debtor  is  liable  for  repayment  of  the  amount  of  the  debt  plus  fees  or  costs  added 
pursuant  to  this  subsection.  All  money  collected  must  be  returned  to  the  department  to  be 
applied  to  the  debt,  except  that  all  fees  or  costs  collected  must  be  retained  by  the  department  of 
revenue.  If  less  than  the  full  amount  of  the  debt  is  collected,  the  department  of  revenue  shall 
retain  only  a  proportionate  share  of  the  collection  fees  or  costs. 

(3)  The  department  may  file  a  claim  for  state  funds  on  behalf  of  the  employer  if  a  claim  is 
required  before  funds  are  available  for  offset. 

(4)  The  debt  need  not  be  determined  to  be  uncollectible  as  provided  for  in  39-51-3207 
before  being  transferred  for  offset. 

History:    En.  Sec.  13,  Ch.  529,  L.  1995;  amd.  Sec.  49,  Ch.  7,  L.  2001. 
Compiler's  Comments 

2001  Amendment:  Chapter  7  in  (1 )  in  second  sentence  after  "through  the"  substituted  "department  of  revenue"  for 
"state  auditor's  office";  and  in  (2J  in  three  places  substituted  "department  of  revenue"  for  "state  auditor".  Amendment 
effective  October  1,  2001. 

Parts  14  through  20  reserved 

Part  21 
Benefit  Eligibility 

Part  Cross-References 

General  definitions,  39-51-201. 

39-51-2101.  Total  unemployment  —  when.  An  individual  is  considered  to  be  totally 
unemployed  in  any  week  during  which  the  individual: 
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(1)  performed  no  work  in  employment  and  earned  no  wages  for  employment;  or 

(2)  performed  less  than  full-time  work  in  employment  with  wages  for  employment  of  less 
than  two  times  the  individual's  weekly  benefit  amount. 

History:  En.  Subd.  (n)  to  (r),  Sec.  19,  Ch.  137,  L.  1937;  amd.  Sec.  6,  Ch.  137,  L.  1939;  amd.  Sec.  10,  Ch. 
164,  L.  1941;  amd.  Sec.  5,  Ch.  233,  L.  1943;  amd.  Sec.  6,  Ch.  190,  L.  1945;  amd.  Sec.  3,  Ch.  238,  L.  1955;  amd. 
Sec.  12,  Ch.  171,  L.  1957;  amd.  Sec.  11,  Ch.  156,  L.  1961;  amd.  Sec.  4,  Ch.  269,  L.  1963;  amd.  Sec.  1,  Ch.  200,  L. 
1969;  amd.  Sec.  33,  Ch.  368,  L.  1975;  amd.  Sec.  1,  Ch.  115,  L.  1977;  R.C.M.  1947,  87-149(a)(l);  amd.  Sec.  14, 
Ch.  234,  L.  1987;  amd.  Sec.  1,  Ch.  400,  L.  1999. 
Compiler's  Comments 

Termination  Provision  Repealed:  Section  1,  Ch.  12,  L.  2001,  repealed  sec.  4,  Ch.  400,  L.  1999,  which  terminated  the 
temporary  version  of  this  section  July  1,  2001.  Effective  February  14,  2001. 

39-51-2102.     Week  of  unemployment  —  when  deemed  to  commence.  An 

individual's  week  of  unemployment  shall  be  deemed  to  commence  only  after  his  registration  at 
an  unemployment  office,  except  as  the  department  may  by  regulation  otherwise  prescribe. 

History:  En.  Subd.  (n)  to  (r).  Sec.  19,  Ch.  137,  L.  1937;  amd.  Sec.  6,  Ch.  137,  L.  1939;  amd.  Sec.  10,  Ch. 
164,  L.  1941;  amd.  Sec.  5,  Ch.  233,  L.  1943;  amd.  Sec.  6,  Ch.  190,  L.  1945;  amd.  Sec.  3,  Ch.  238,  L.  1955;  amd. 
Sec.  12,  Ch.  171,  L.  1957;  amd.  Sec.  11,  Ch.  156,  L.  1961;  amd.  Sec.  4,  Ch.  269,  L.  1963;  amd.  Sec.  1,  Ch.  200,  L. 
1969;  amd.  Sec.  33,  Ch.  368,  L.  1975;  amd.  Sec.  1,  Ch.  115,  L.  1977;  R.C.M.  1947, 87-149(a)(2);  amd.  Sec.  1,  Ch. 
349,  L.  1981. 

39-51-2103.  Payment  of  benefits.  (1)  Benefits  are  payable  from  the  fund  to  any 
individual  who  is  or  becomes  unemployed  and  eligible  for  benefits  as  is  herein  prescribed. 

(2)  All  benefits  shall  be  paid  through  public  employment  offices  in  the  state  or  other 
agencies  designated  by  the  department  in  accordance  with  such  rules  as  the  department  may 
prescribe. 

History:  En.  Sec.  3  (a),  (b),  (c),  Ch.  137.  L.  1937;  amd.  Sec.  1,  Ch.  137,  L.  1939;  amd.  Sec.  1,  Ch.  164,  L. 
1941;  amd.  Sec.  1,  Ch.  245,  L.  1947;  amd.  Sec.  1,  Ch.  178,  L.  1949;  amd.  Sec.  1,  Ch.  191,  L.  1953;  amd.  Sec.  1, 
Ch.  238,  L.  1955;  amd.  Sec.  1,  Ch.  140,  L.  1957;  amd.  Sec.  1,  Ch.  156,  L.  1961;  amd.  Sec.  1,  Ch.  269,  L.  1963; 
amd.  Sec.  1,  Ch.  4,  Ex.  L.  1969;  amd.  Sec.  1,  Ch.  169,  L.  1971;  amd.  Sec.  1,  Ch.  394,  L.  1973;  amd.  Sec.  1,  Ch. 
400,  L.  1975;  amd.  Sec.  1,  Ch.  528,  L.  1977;  R.C.M.  1947,  87-103(part);  amd.  Sec.  1,  Ch.  349,  L.  1981. 

39-51-2104.  General  benefit  eligibility  conditions.  ( 1 )  An  unemployed  individual  is 
eligible  to  receive  benefits  for  any  week  of  total  unemployment  within  the  individual's  benefit 
year  only  if  the  department  finds  that  the  individual: 

(a)  has  filed  a  claim  at  and  has  continued  to  report  at  an  employment  office  in  accordance 
with  rules  that  the  department  may  prescribe,  except  that  the  department  may  by  rule 
prescribe  that  in  cases  in  which  it  finds  the  requirements  oppressive  or  inconsistent  with  the 
purposes  of  this  chapter,  an  unemployed  individual  may  file  a  claim  and  report  for  work  by  mail 
or  through  other  governmental  agencies; 

(b)  is  able  to  work,  is  available  for  work,  and  is  seeking  work.  A  claimant  is  not  considered 
ineligible  in  any  week  of  unemployment  for  failure  to  comply  with  the  provisions  of  this 
subsection  if  the  failure  is  because  of: 

(i)  an  illness  or  disability  that  occurs  after  the  claimant  has  registered  for  work  and 
suitable  work  has  not  been  offered  to  the  claimant  after  the  beginning  of  the  illness  or 
disability;  or 

(ii)  enrollment  as  a  student  as  provided  in  39-51-2307. 

(c)  prior  to  the  first  week  for  which  the  individual  is  paid  benefits,  has  been  totally 
unemployed  for  a  waiting  period  of  1  week.  A  week  is  not  counted  as  a  week  of  total 
unemployment  for  the  purposes  of  this  subsection: 

(i)     if  benefits  have  been  paid  for  that  week; 

(ii)  unless  the  individual  was  eligible  for  benefits  during  the  week; 

(iii)  unless  it  occurs  within  the  benefit  year  of  the  claimant; 

(iv)  unless  it  occurs  after  benefits  first  could  become  payable  to  any  individual  under  this 
chapter. 

(2)  (a)  The  department  shall  establish  a  profiling  system  to  identify  individuals  who  are 
likely  to  exhaust  their  regular  benefits  and  who  are  in  need  of  reemployment  services. 

(b)  In  addition  to  the  requirements  listed  in  subsection  (1),  an  individual  identified 
pursuant  to  subsection  (2)(a)  may  be  required  to  participate  in  reemployment  services  in  order 
to  be  eligible  for  unemployment  benefits. 


39  UNEMPLOYMENT  INSURANCE  39-51-2108 


(c)  The  requirement  for  participation  in  reemployment  services  may  be  waived  if  the 
department  determines  that: 

(i)    the  individual  has  completed  reemployment  services;  or 

(ii)  the  individual's  failure  to  participate  in  reemployment  services  is  justifiable. 

History:  En.  Sec.  4,  Ch.  137,  L.  1937;  amd.  Sec.  2,  Ch.  137,  L.  1939;  amd.  Sec.  2,  Ch.  164,  L.  1941;  amd. 
Sec.  1,  Ch.  233,  L.  1943;  amd.  Sec.  1,  Ch.  190,  L.  1945;  amd.  Sec.  3,  Ch.  191,  L.  1953;  amd.  Sec.  2,  Ch.  238,  L. 
1955;  amd.  Sec.  2,  Ch.  140,  L.  1957;  amd.  Sec.  3,  Ch.  156,  L.  1961;  amd.  Sec.  1,  Ch.  390,  L.  1971;  amd.  Sec.  1, 
Ch.  323,  L.  1975;  amd.  Sec.  2,  Ch.  368,  L.  1975;  amd.  Sec.  1,  Ch.  428,  L.  1977;  R.C.M.  1947, 87-105(a)  thru  (d); 
amd.  Sec.  47,  Ch.  397,  L.  1979;  amd.  Sec.  1,  Ch.  349,  L.  1981;  amd.  Sec.  12,  Ch.  125,  L.  1985;  amd.  Sec.  6,  Ch. 
371,  L.  1985;  amd.  Sec.  1,  Ch.  404,  L.  1993;  amd.  Sec.  11,  Ch.  195,  L.  1995. 

39-51-2105.  Qualifying  wages.  To  qualify  for  benefits,  an  individual  must  have  been 
paid  total  wages  for  employment  in  the  baise  period  in  an  amount: 

(1)  not  less  than  1  14  times  the  wages  earned  in  the  calendar  quarter  in  which  wages  were 
the  highest  during  the  base  period;  however,  the  total  wages  in  the  base  period  must  be  equal  to 
or  greater  than  7%  of  the  average  annual  wage  described  in  39-51-2201;  or 

(2)  equal  to  or  greater  than  50%  of  the  average  annual  wage  described  in  39-51-2201. 

History:  En.  Sec.  3  (a),  (b),  (c),  Ch.  137,  L.  1937;  amd.  Sec.  1,  Ch.  137,  L.  1939;  amd.  Sec.  1,  Ch.  164,  L. 
1941;  amd.  Sec.  1,  Ch.  245,  L.  1947;  amd.  Sec.  1,  Ch.  178,  L.  1949;  amd.  Sec.  1,  Ch.  191,  L.  1953;  amd.  Sec.  1, 
Ch.  238,  L.  1955;  amd.  Sec.  1,  Ch.  140,  L.  1957;  amd.  Sec.  1,  Ch.  156,  L.  1961;  amd.  Sec.  1,  Ch.  269,  L.  1963; 
amd.  Sec.  1,  Ch.  4,  Ex.  L.  1969;  amd.  Sec.  1,  Ch.  169,  L.  1971;  amd.  Sec.  1,  Ch.  394,  L.  1973;  amd.  Sec.  1,  Ch. 
400,  L.  1975;  amd.  Sec.  1,  Ch.  528,  L.  1977;  R.C.M.  1947, 87-103(part);  amd.  Sec.  1,  Ch.  688,  L.  1979;  amd.  Sec. 
1,  Ch.  153,  L.  1987;  amd.  Sec.  15,  Ch.  234,  L.  1987;  amd.  Sec.  1,  Ch.  485,  L.  1991. 

39-51-2106.  Certain  wages  not  to  be  used  in  determining  benefit  eligibility  or 
amount.  Wages  earned  for  services  performed  as  an  employee  representative  as  defined  in  the 
Railroad  Unemployment  Insurance  Act  (45  U.S.C.  351,  et  seq. )  or  for  services  performed  for  an 
employer  as  defined  in  that  act  are  not  included  for  the  purposes  of  determining  eligibility  or 
weekly  benefit  amount  under  this  chapter. 

History:  En.  Sec.  3  (a),  (b),  (c),  Ch.  137,  L.  1937;  amd.  Sec.  1,  Ch.  137,  L.  1939;  amd.  Sec.  1,  Ch.  164,  L. 
1941;  amd.  Sec.  1,  Ch.  246,  L.  1947;  amd.  Sec.  1,  Ch.  178,  L.  1949;  amd.  Sec.  1,  Ch.  191,  L.  1953;  amd.  Sec.  1, 
Ch.  238,  L.  1955;  amd.  Sec.  1,  Ch.  140,  L.  1957;  amd.  Sec.  1,  Ch.  156,  L.  1961;  amd.  Sec.  1,  Ch.  269,  L.  1963; 
amd.  Sec.  1,  Ch.  4,  Ex.  L.  1969;  amd.  Sec.  1,  Ch.  169,  L.  1971;  amd.  Sec.  1,  Ch.  394,  L.  1973;  amd.  Sec.  1,  Ch. 
400,  L.  1975;  amd.  Sec.  1,  Ch.  528,  L.  1977;  R.C.M.  1947,  87-103(part);  amd.  Sec.  173,  Ch.  42,  L.  1997. 

39-51-2107.  Services  for  remuneration  to  be  performed  during  benefit  year  as 
condition  for  receiving  benefits  in  second  benefit  year  —  amount  required.  An 

individual  who  received  benefits  during  a  benefit  year  must  perform  services  for  remuneration 
following  the  initial  separation  from  employment  in  the  previous  benefit  year  as  a  condition  for 
receiving  benefits  in  a  second  benefit  year.  The  service  must  constitute  employment  as  defined 
in  39-51-203  and  39-51-204.  However,  the  individual  must  have  earned  the  lesser  of 
three-thirteenths  of  his  high  quarter  of  his  second  benefit  year  or  6  times  his  weekly  benefit 
amount  of  that  same  year. 

History:  En.  Sec.  4,  Ch.  137,  L.  1937;  amd.  Sec.  2,  Ch.  137,  L.  1939;  amd.  Sec.  2,  Ch.  164,  L.  1941;  amd. 
Sec.  1,  Ch.  233,  L.  1943;  amd.  Sec.  1,  Ch.  190,  L.  1945;  amd.  Sec.  3,  Ch.  191,  L.  1953;  amd.  Sec.  2,  Ch.  238,  L. 
1955;  amd.  Sec.  2,  Ch.  140,  L.  1957;  amd.  Sec.  3,  Ch.  156,  L.  1961;  amd.  Sec.  1,  Ch.  390,  L.  1971;  amd.  Sec.  1, 
Ch.  323,  L.  1975;  amd.  Sec.  2,  Ch.  368,  L.  1975;  amd.  Sec.  1,  Ch.  428,  L.  1977;  R.CJVI.  1947,  87-105(e);  amd. 
Sec.  29,  Ch.  373,  L.  1991. 

39-51-2108.  Payment  of  benefits  based  on  services  in  public,  charitable,  or 
educational  organizations.  (1)  Benefits  based  on  services  in  employment  defined  in 
39-51-203(5)  and  (6)  are  payable  in  the  same  amount,  on  the  same  terms,  and  subject  to  the 
same  conditions  as  benefits  payable  on  the  basis  of  other  services  subject  to  this  chapter,  except 
that  benefits  based  on  services  in  an  instructional,  research,  or  principal  administrative 
capacity  for  an  educational  institution  may  not  be  paid  to  an  individual  for  any  week  of 
unemployment  which  begins  during  the  period  between  two  successive  academic  years  or 
during  a  similar  period  between  two  regular  terms,  whether  or  not  successive,  or  during  a 
period  of  paid  sabbatical  leave  provided  for  in  the  individual's  contract  if  the  individual 
performs  the  services  in  the  first  of  the  academic  years  or  terms  and  if  the  individual  has  a 
contract  to  perform  services  or  a  reasonable  assurance  of  performing  services  in  any 
instructional,  research,  or  principal  administrative  capacity  for  any  educational  institution  in 
the  second  of  the  academic  years  or  terms. 
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(2)  Benefits  based  on  services  in  any  other  capacity  for  an  educational  institution  must  be 
denied  to  any  individual  for  any  week  which  commences  during  a  period  between  2  successive 
academic  years  or  terms  if  the  individual  performs  the  services  in  the  first  of  the  academic  years 
or  terms  and  there  is  a  reasonable  assurance  that  the  individual  will  perform  the  services  in  the 
second  of  the  academic  years  or  terms.  If  any  individual  is  denied  benefits  and  was  not  offered 
an  opportunity  to  perform  the  services  for  the  educational  institution  for  the  second  of  the 
academic  years  or  terms,  the  individual  is  entitled  to  a  retroactive  payment  of  the  benefits  for 
each  week  for  which  the  individual  filed  a  timely  claim  for  benefits  and  for  which  benefits  were 
denied  solely  by  reason  of  the  denial  provided  for  in  this  section. 

(3)  Benefits  based  on  services  described  in  subsections  (1 )  and  (2)  of  this  section  must  be 
denied  to  any  individual  for  any  week  that  commences  during  an  established  and  customary 
vacation  period  or  holiday  recess  if  the  individual  performs  the  services  in  the  period 
immediately  before  the  vacation  period  or  holiday  recess  and  there  is  reasonable  assurance  that 
the  individual  will  perform  the  service  in  the  period  immediately  following  the  vacation  period 
or  holiday  recess. 

(4)  Benefits  based  on  services  described  in  subsections  (1)  and  (2)  to  an  individual  who 
performed  the  services  for  an  educational  institution  while  in  the  employ  of  an  educational 
service  agency  must  be  denied  as  specified  in  subsections  (1)  through  (3).  The  term 
"educational  service  agency"  means  a  governmental  agency  or  governmental  entity  which  is 
established  and  operated  exclusively  for  the  purpose  of  providing  the  service  to  one  or  more 
educational  institutions. 

History:  En.  Sec.  4,  Ch.  137,  L.  1937;  amd.  Sec.  2,  Ch.  137,  L.  1939;  amd.  Sec.  2,  Ch.  164,  L.  1941;  amd. 
Sec.  1,  Ch.  233,  L.  1943;  amd.  Sec.  1,  Ch.  190,  L.  1945;  amd.  Sec.  3,  Ch.  191,  L.  1953;  amd.  Sec.  2,  Ch.  238,  L. 
1955;  amd.  Sec.  2,  Ch.  140,  L.  1957;  amd.  Sec.  3,  Ch.  156,  L.  1961;  amd.  Sec.  1,  Ch.  390,  L.  1971;  amd.  Sec.  1, 
Ch.  323,  L.  1975;  amd.  Sec.  2,  Ch.  368,  L.  1975;  amd.  Sec.  1,  Ch.  428,  L.  1977;  R.C.M.  1947,  87-105(f);  amd. 
Sec.  48,  Ch.  397,  L.  1979;  amd.  Sec.  1,  Ch.  1,  L.  1985;  amd.  Sec.  27,  Ch.  491,  L.  1997;  amd.  Sec.  5,  Ch.  61,  L. 
1999. 

39-51-2109.  Payment  of  benefits  to  athletes.  Effective  January  1, 1978,  benefits  shall 
not  be  padd  to  any  individual  on  the  basis  of  any  services,  substantially  all  of  which  consist  of 
participating  in  sports  or  athletic  events  or  training  or  preparing  to  so  participate,  for  any  week 
which  commences  during  the  period  between  2  successive  sport  seasons  or  similar  periods  if 
such  individual  performed  such  services  in  the  first  of  such  seasons  or  similar  periods  and  there 
is  a  reasonable  assurance  that  such  individual  will  perform  such  services  in  the  later  of  such 
seasons  or  similar  periods. 

History:  En.  Sec.  4,  Ch.  137,  L.  1937;  amd.  Sec.  2,  Ch.  137,  L.  1939;  amd.  Sec.  2,  Ch.  164,  L.  1941;  amd. 
Sec.  1,  Ch.  233,  L.  1943;  amd.  Sec.  1,  Ch.  190,  L.  1945;  amd.  Sec.  3,  Ch.  191,  L.  1953;  amd.  Sec.  2,  Ch.  238,  L. 
1955;  amd.  Sec.  2,  Ch.  140,  L.  1957;  amd.  Sec.  3,  Ch.  156,  L.  1961;  amd.  Sec.  1,  Ch.  390,  L.  1971;  amd.  Sec.  1, 
Ch.  323,  L.  1975;  amd.  Sec.  2,  Ch.  368,  L.  1975;  amd.  Sec.  1,  Ch.  428,  L.  1977;  R.C.M.  1947,  87- 105(g). 

39-5 1-2110.  Payment  of  benefits  to  aliens.  ( 1 )  Benefits  may  not  be  paid  on  the  basis  of 
services  performed  by  an  alien  unless  the  alien  is  an  individual  who  was  lawfully  admitted  for 
permanent  residence  at  the  time  the  services  were  performed,  was  lawfully  present  for  the 
purposes  of  performing  the  services,  or  was  permanently  residing  in  the  United  States  under 
color  of  law  at  the  time  the  services  were  performed,  including  an  alien  who  was  lawfully 
present  in  the  United  States  as  a  result  of  the  application  of  the  provisions  of  the  Immigration 
and  Nationality  Act,  8  U.S.C.  1152. 

(2)  Any  data  or  information  required  of  individuals  applying  for  benefits  to  determine 
whether  benefits  are  not  payable  to  the  individuals  because  of  the  individuals'  alien  status  must 
be  uniformly  required  from  all  applicants  for  benefits. 

(3)  In  the  case  of  an  individual  whose  application  for  benefits  would  otherwise  be 
approved,  a  determination  that  benefits  to  the  individual  are  not  payable  because  of  the 
individual's  alien  status  may  not  be  made  except  upon  a  preponderance  of  the  evidence. 

History:  En.  Sec.  4,  Ch.  137,  L.  1937;  amd.  Sec.  2,  Ch.  137,  L.  1939;  amd.  Sec.  2,  Ch.  164,  L.  1941;  amd. 
Sec.  1,  Ch.  233,  L.  1943;  amd.  Sec.  1,  Ch.  190,  L.  1945;  amd.  Sec.  3,  Ch.  191,  L.  1953;  amd.  Sec.  2,  Ch.  238,  L. 
1955;  amd.  Sec.  2,  Ch.  140,  L.  1957;  amd.  Sec.  3,  Ch.  156,  L.  1961;  amd.  Sec.  1,  Ch.  390,  L.  1971;  amd.  Sec.  1, 
Ch.  323,  L.  1975;  amd.  Sec.  2,  Ch.  368,  L.  1975;  amd.  Sec.  1,  Ch.  428,  L.  1977;  R.C3I.  1947,  87-105(h);  amd. 
Sec.  18,  Ch.  373,  L.  1991;  amd.  Sec.  3,  Ch.  171,  L.  1993;  amd.  Sec.  174,  Ch.  42,  L.  1997. 
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39-51-2111.  (Temporary)  Unemployment  benefits  for  victims  of  domestic 
violence.  (1)  (a)  An  individual  who  is  otherwise  eUgible  for  benefits  may  not  be  denied 
benefits  because  the  individual  left  work  or  was  discharged  because  of  circumstances  resulting 
from  the  individual  or  a  child  of  the  individual  being  a  victim  of  domestic  violence  or  the 
individual  left  work  or  was  discharged  because  of  an  attempt  on  the  individual's  part  to  protect 
the  individual  or  the  individual's  child  from  domestic  abuse. 

(b)  An  employer's  account  may  not  be  charged  for  the  payment  of  benefits  to  an  individual 
who  left  work  or  was  discharged  because  of  circumstances  resulting  from  domestic  violence  as 
provided  for  in  subsection  (l)(a). 

(c)  An  individual  may  not  receive  more  than  10  weeks  of  unemployment  benefits  for  the 
12-month  period  after  the  filing  of  a  claim  under  the  provisions  of  this  section.  The  provisions  of 
this  section  do  not  affect  the  rights  of  an  individual  to  receive  unemployment  benefits  that  the 
individual  is  entitled  to  under  other  provisions  of  state  law. 

(2)  For  the  purposes  of  subsection  ( 1 ),  an  individual  must  be  treated  as  being  a  victim  of 
domestic  violence  if  the  individual  provides  one  or  more  of  the  following: 

(a)  an  order  of  protection  or  other  documentation  of  equitable  relief  issued  by  a  court  of 
competent  jurisdiction; 

(b)  a  police  record  documenting  the  domestic  violence; 

(c)  medical  documentation  of  domestic  violence;  or 

(d)  other  documentation  or  certification  of  domestic  violence  provided  by  a  social  worker, 
clergy  member,  shelter  worker,  or  professional  person,  as  defined  in  53-21-102,  who  has 
assisted  the  individual  in  dealing  with  domestic  violence. 

(3)  An  individual  who  is  otherwise  eligible  for  benefits  under  this  section  becomes 
ineligible  if  the  individual  remains  in  or  returns  to  the  abusive  situation  that  caused  the 
individual  to  leave  work  or  be  discharged. 

(4)  The  department  shall  provide  a  report  to  the  legislature,  as  provided  in  5-11-210, 
regarding  the  benefits  applied  for  and  granted  under  this  section,  including  a  summary  of  the 
demographics  of  applicants  for  and  recipients  of  the  benefits  and  the  average  and  total  cost  of 
benefits  provided. 

(5)  For  the  purposes  of  this  section,  "domestic  violence"  means  the  physical,  sexual, 
mental,  or  emotional  abuse  of  an  individual  or  the  individual's  child  by  a  person  with  whom  that 
individual  or  the  individual's  child  lives  or  has  recently  lived.  (Terminates  July  1,  2003 — sec.  4, 
Ch.  520,  L.  2001.) 

History:     En.  Sec.  1,  Ch.  520,  L.  2001. 
Compiler's  Comments 

Effective  Date  —  Applicability:  Section  3,  Ch.  520,  L.  2001,  provided:  "[This  act]  is  effective  July  1,  2001,  and 
appHes  to  an  individual  who  leaves  work  or  is  discharged  because  of  circumstances  resulting  from  domestic  violence  on 
or  after  (the  effective  date  of  this  act]." 

Termination:  Section  4,  Ch.  520,  L.  2001,  provided:  "[This  act]  terminates  July  1,  2003." 

Part  22 
Amount  and  Duration  of  Benefits 

Part  Cross-References 

General  definitions,  39-51-201. 

39-51-2201.    Weekly  benefit  amount  —  determination  of  average  weekly  wage. 

(1)  An  individual's  weekly  benefit  amount  must  be  an  amount  equal  to  1%  of  the  total  base 
period  wages  or  equal  to  1.9%  of  the  total  wages  paid  in  the  2  calendar  quarters  in  which  wages 
were  the  highest  during  the  base  period.  The  weekly  benefit  amount,  if  not  a  multiple  of  $1, 
must  be  rounded  to  the  nearest  lower  full  dollar  amount.  However,  the  amount  may  not  be  less 
than  the  minimum  or  more  than  the  maximum  weekly  benefit  amount. 

(2)  On  or  before  May  31  of  each  year,  the  total  wages  paid  by  all  employers  as  reported  on 
contribution  reports  submitted  on  or  before  that  date  for  the  preceding  calendar  year  must  be 
divided  by  the  average  monthly  number  of  individuals  employed  during  the  same  preceding 
calendar  year  as  reported  on  the  contribution  reports.  The  amount  obtained  is  the  average 
annual  wage.  The  average  annual  wage  divided  by  52,  rounded  to  the  nearest  cent,  is  the 
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average  weekly  wage.  The  maximum  weekly  benefit  amount  is  637f  of  the  average  weekly  wage 
and  must  be  applied  to  all  maximum  weekly  benefit  amount  claims  for  benefits  filed  to  establish 
a  benefit  year  commencing  on  or  after  July  1  of  the  same  year.  The  maximum  weekly  benefit 
amount,  if  not  a  multiple  of  $1,  must  be  computed  to  the  nearest  lower  full  dollar  amount. 

(3)  The  minimum  weekly  benefit  amount  must  be  15%  of  the  average  weekly  wage.  The 
minimum  weekly  benefit  amount,  if  not  a  multiple  of  $1,  must  be  computed  to  the  nearest  lower 
full  dollar  amount. 

History:  En.  Sec.  3  (a),  (b),  (c),  Ch.  137,  L.  1937;  amd.  Sec.  1,  Ch.  137,  L.  1939;  amd.  Sec.  1,  Ch.  164,  L. 
1941;  amd.  Sec.  1,  Ch.  245,  L.  1947;  amd.  Sec.  1,  Ch.  178,  L.  1949;  amd.  Sec.  1,  Ch.  191,  L.  1953;  amd.  Sec.  1, 
Ch.  238,  L.  1955;  amd.  Sec.  1,  Ch.  140,  L.  1957;  amd.  Sec.  1,  Ch.  156,  L.  1961;  amd.  Sec.  1,  Ch.  269,  L.  1963; 
amd.  Sec.  1,  Ch.  4,  Ex.  L.  1969;  amd.  Sec.  1,  Ch.  169,  L.  1971;  amd.  Sec.  1,  Ch.  394,  L.  1973;  amd.  Sec.  1,  Ch. 
400,  L.  1975;  amd.  Sec.  1,  Ch.  528,  L.  1977;  R.C.M.  1947, 87-103(b);  amd.  Sec.  2,  Ch.  688,  L.  1979;  amd.  Sec.  1, 
Ch.  349,  L.  1981;  amd.  Sec.  1,  Ch.  193,  L.  1983;  amd.  Sec.  7,  Ch.  371,  L.  1985;  amd.  Sec.  2,  Ch.  485,  L.  1991; 
amd.  Sec.  1,  Ch.  333,  L.  2001. 
Compiler's  Comments 

2001  Amendment:  Chapter  333  deleted  former  (1)  that  read:  "(1)  For  claims  filed  before  July  7,  1985,  an  eligible 
individual's  weekly  benefit  amount  shall  be  the  total  base  period  wages  divided  by  the  number  of  weeks  of  covered 
employment  times  50%.  The  weekly  benefit  amount,  if  not  a  multiple  of  $1,  must  be  rounded  to  the  nearest  lower  full 
dollar  amount.  However,  such  amount  shall  not  be  less  than  the  minimum  or  more  than  the  maximum  weekly  benefit 
amount.  For  claims  effective  July  7, 1985,  and  filed  before  July  7, 1991,  an  individual's  weekly  benefit  amount  shall  be 
the  total  base  period  wages  divided  by  the  number  of  weeks  of  covered  employment  times  49%.  The  weekly  benefit 
amount,  if  not  a  multiple  of  $1,  must  be  rounded  to  the  nearest  lower  full  dollar  amount.  However,  such  amount  shall 
not  be  less  than  the  minimum  or  more  thatn  the  maximum  weekly  benefit  amount";  at  beginning  of  (1)  deleted  "For 
claims  filed  on  or  after  July  7, 1991 ";  in  fourth  sentence  of  (2)  substituted  "The  maximum  weekly  benefit  amount  is  63% 
of  the  average  weekly  wage  and  must  be  applied"  for  "Sixty  percent  of  the  average  weekly  wage  shall  constitute  the 
maximum  weekly  benefit  amount  and  shall  apply"  and  at  end  after  "same  year"  deleted  "except  that  the  maximum 
weekly  benefit  amount  for  benefit  years  commencing  on  or  after  July  1, 1984,  through  January  3,  1987,  is  the  amount 
calculated  under  this  subsection  after  January  1,  1984,  and  on  or  before  May  31,  1984";  find  made  minor  changes  in 
style.  Amendment  effective  July  1,  2001,  and  applies  to  claims  for  benefits  filed  on  or  after  July  1,  2001. 

39-51-2202.  Partial  payment  of  benefits.  Partial  payment  for  a  week  of 
unemployment,  as  used  in  this  section,  is  the  claimant's  weekly  benefit  amount  less  50%  of 
wages  for  employment  earned  in  excess  of  one-fourth  of  the  claimant's  weekly  benefit  amount. 
The  wages  for  employment  and  the  one-fourth  weekly  benefit  amount,  if  not  a  multiple  of  $1, 
must  be  rounded  to  the  nearest  lower  full  dollar  amount. 

History:  En.  Subd.  (n)  to  (r).  Sec.  19,  Ch.  137,  L.  1937;  amd.  Sec.  6,  Ch.  137,  L.  1939;  amd.  Sec.  10,  Ch. 
164,  L.  1941;  amd.  Sec.  5,  Ch.  233,  L.  1943;  amd.  Sec.  6,  Ch.  190,  L.  1945;  amd.  Sec.  3,  Ch.  238,  L.  1955;  amd. 
Sec.  12,  Ch.  171,  L.  1957;  amd.  Sec.  11,  Ch.  156,  L.  1961;  amd.  Sec.  4,  Ch.  269,  L.  1963;  amd.  Sec.  1,  Ch.  200,  L. 
1969;  amd.  Sec.  33,  Ch.  368,  L.  1975;  amd.  Sec.  1,  Ch.  115,  L.  1977;  R.C.M.  1947, 87-149(a)(3)(A);  amd.  Sec.  2, 
Ch.  193,  L.  1983;  amd.  Sec.  2,  Ch.  400,  L.  1999. 
Compiler's  Comments 

Termination  Provision  Repealed:  Section  1,  Ch.  12,  L.  2001,  repealed  sec.  4,  Ch.  400,  L.  1999,  which  terminated  the 
temporary  version  of  this  section  July  1,  2001.  Efi'ective  February  14,  2001. 

39-51-2203.  Reduction  of  benefits  because  of  amounts  received  from  certain 
other  sources.  (1)  An  individual's  weekly  benefit  amount  must  be  reduced  (but  not  below 
zero)  by  the  amount  that  the  individual  is  receiving  in  the  form  of  a  governmental  or  other 
pension,  retirement  pay,  annuity,  or  other  similar  periodic  pajonent  that  is  based  on  the 
previous  work  of  the  individual  and  that  is  reasonably  attributable  to  the  week  if: 

(a)  the  payment  is  made  under  a  plan  maintained  or  contributed  to  by  a  base-period  or 
chargeable  employer;  and 

(b)  except  in  the  case  of  payments  made  under  the  Social  Security  Act  or  the  Railroad 
Retirement  Act,  the  services  performed  for  the  employer  by  the  individual  after  the  beginning 
of  the  base  period  or  the  remuneration  for  services  affect  eligibility  for  or  the  amount  of  the 
pension,  retirement  pay,  annuity,  or  other  similar  payment. 

1 2 )  The  reduction  required  by  subsection  ( 1 )  does  not  apply  in  those  instances  in  which  the 
governmental  or  other  pension,  retirement  pay,  annuity,  or  other  similar  periodic  payment  is 
made  from  a  fund  to  which  the  individual  was  required  to  make  a  direct  contribution. 

History:  En.  Subd.  (n)  to  (r).  Sec.  19,  Ch.  137,  L.  1937;  amd.  Sec.  6,  Ch.  137,  L.  1939;  amd.  Sec.  10,  Ch. 
164,  L.  1941;  amd.  Sec.  5,  Ch.  233,  L.  1943;  amd.  Sec.  6,  Ch.  190,  L.  1945;  amd.  Sec.  3,  Ch.  238,  L.  1955;  amd. 
Sec.  12,  Ch.  171,  L.  1957;  amd.  Sec.  11,  Ch.  156,  L.  1961;  amd.  Sec.  4,  Ch.  269,  L.  1963;  amd.  Sec.  1,  Ch.  200,  L. 
1969;  amd.  Sec.  33,  Ch.  368,  L.  1975;  amd.  Sec.  1,  Ch.  115,  L.  1977;  R.C.M.  1947, 87-149(a)(3)(B);  amd.  Sec.  1, 
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Ch.  41,  L.  1981;  amd.  Sec.  1,  Ch.  349,  L.  1981;  amd.  Sec.  1,  Ch.  145,  L.  1983;  amd.  Sec.  8,  Ch.  618,  L.  1989;  amd. 
Sec.  4,  Ch.  171,  L.  1993;  amd.  Sec.  12,  Ch.  195,  L.  1995. 

39-51-2204.  Maximum  benefit  amount.  Any  otherwise  eligible  individual  is  entitled 
during  the  individual's  benefit  year  to  a  total  amount  of  benefits  equal  to  the  individual's 
weekly  benefit  amount,  as  calculated  according  to  39-5 1  -220 1 ,  times  the  number  of  full  weeks  of 
benefit  entitlement  appearing  in  the  following  table  in  the  line  which  includes  the  individual's 
ratio  of  total  base  period  earnings  to  the  highest  quarter  of  earnings  in  the  base  period: 

Ratio  of  Total  Base  Period 
Earnings  to  High  Quarter 
At  Least  ] 

1.00 

1.25 
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1.75 
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2.25 

2.50 

2.75 

3.00 

3.25 

History:  En.  Sec.  3  (a),  (b),  (c),  Ch.  137,  L.  1937;  amd.  Sec.  1,  Ch.  137,  L.  1939;  amd.  Sec.  1,  Ch.  164,  L. 
1941;  amd.  Sec.  1,  Ch.  245,  L.  1947;  amd.  Sec.  1,  Ch.  178,  L.  1949;  amd.  Sec.  1,  Ch.  191,  L.  1953;  amd.  Sec.  1, 
Ch.  238,  L.  1955;  amd.  Sec.  1,  Ch.  140,  L.  1957;  amd.  Sec.  1,  Ch.  156,  L.  1961;  amd.  Sec.  1,  Ch.  269,  L.  1963; 
amd.  Sec.  1,  Ch.  4,  Ex.  L.  1969;  amd.  Sec.  1,  Ch.  169,  L.  1971;  amd.  Sec.  1,  Ch.  394,  L.  1973;  amd.  Sec.  1,  Ch. 
400,  L.  1975;  amd.  Sec.  1,  Ch.  528,  L.  1977;  R.C.M.  1947, 87-103(d);  amd.  Sec.  3,  Ch.  688,  L.  1979;  amd.  Sec.  2, 
Ch.  153,  L.  1987;  amd.  Sec.  3,  Ch.  485,  L.  1991. 

39-51-2205.  Continuation  of  benefits  at  death  of  claimant.  All  accrued  benefits  due 
and  payable  at  the  time  of  death  to  any  deceased  claimant  shall  be  paid  to  the  surviving  spouse 
or,  if  there  be  no  surviving  spouse,  then  to  the  surviving  children  or,  if  there  be  no  surviving 
children,  then  to  the  next  of  kin  without  the  necessity  of  any  recipient  obtaining  letters 
testamentary  or  of  administration. 

History:  En.  Sec.  3  (a),  (b),  (c),  Ch.  137,  L.  1937;  amd.  Sec.  1,  Ch.  137,  L.  1939;  amd.  Sec.  1,  Ch.  164,  L. 
1941;  amd.  Sec.  1,  Ch.  245,  L.  1947;  amd.  Sec.  1,  Ch.  178,  L.  1949;  amd.  Sec.  1,  Ch.  191,  L.  1953;  amd.  Sec.  1, 
Ch.  238,  L.  1955;  amd.  Sec.  1,  Ch.  140,  L.  1957;  amd.  Sec.  1,  Ch.  156,  L.  1961;  amd.  Sec.  1,  Ch.  269,  L.  1963; 
amd.  Sec.  1,  Ch.  4,  Ex.  L.  1969;  amd.  Sec.  1,  Ch.  169,  L.  1971;  amd.  Sec.  1,  Ch.  394,  L.  1973;  amd.  Sec.  1,  Ch. 
400,  L.  1975;  amd.  Sec.  1,  Ch.  528,  L.  1977;  R.C.M.  1947,  87-103(g). 

39-51-2206.     Repealed.  Sec.  28,  Ch.  234,  L.  1987. 

History:     En.  Sec.  15,  Ch.  125,  L.  1985. 

39-51-2207.  Voluntary  and  other  withholding  of  taxes  from  benefits  — 
procedures.  (1)  The  department  shall  advise  an  individual  at  the  time  the  individual  files  a 
new  claim  for  unemployment  compensation  that: 

(a)  unemployment  compensation  is  subject  to  federal  income  tax; 

(b)  requirements  exist  pertaining  to  estimated  t£ix  payments; 

(c)  the  individual  may  elect  to  have  federal  income  tax  deducted  and  withheld  from  the 
individual's  unemployment  compensation  at  the  rate  or  amount  specified  in  the  Internal 
Revenue  Code;  and 

(d)  the  individual  may  change  a  previously  elected  withholding  status  in  a  manner  and  at  a 
frequency  prescribed  by  the  department. 

(2)  Funds  deducted  and  withheld  from  unemployment  compensation  must  remain  in  the 
unemployment  insurance  fund  provided  for  in  39-51-401  until  the  funds  are  transferred  as 
income  tax  payments  to  the  internal  revenue  service. 

(3)  The  department  shall: 

(a)  follow  all  procedures  specified  by  the  United  States  department  of  labor  and  the 
internal  revenue  service  pertaining  to  the  voluntary  deduction  and  withholding  of  income  tax 
from  unemployment  compensation;  and 
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(b)  deduct  and  withhold  from  unemployment  compensation  amounts  of  federal  income  tax 
other  than  those  specified  in  subsection  (l)(c)  in  accordance  with  the  priorities  established  by 
the  department  by  rule. 

History:     En.  Sec.  1,  Ch.  60,  L.  1997. 

39-51-2208.  Deduction  and  withholding  of  unemployment  benefits  to  repay 
overissuance  of  food  stamps  —  definitions.  ( 1 )  For  the  purposes  of  this  section,  the 
following  definitions  apply: 

(a)  "State  food  stamp  agency"  means  any  agency  of  a  state  or  a  political  subdivision  of  a 
state  that  is  responsible  for  enforcing  the  repayment  of  an  obligation  for  overissuance  of  food 
stamp  coupons. 

(b)  "Unemployment  benefits"  means  benefits  payable  under  the  Montana  unemployment 
insurance  law,  including  amounts  payable  by  the  department  pursuant  to  an  agreement  under 
any  federal  law  that  provides  for  benefits,  assistance,  or  allowances  with  respect  to 
unemployment. 

(2 )  An  individual  filing  a  new  claim  for  unemployment  benefits  shall  disclose  at  the  time  of 
filing  the  claim  whether  or  not  the  individual  owes  for  an  uncollected  overissuance  of  food 
stamp  coupons  as  defined  in  section  13(c)(1)  of  the  Food  Stamp  Act  of  1977  (7  U.S.C. 
2022(c)(1)).  If  an  individual  discloses  that  the  individual  has  an  uncollected  obligation  for 
overissuance  of  food  stamp  coupons  and  if  the  department  finds  that  the  individual  is  eligible 
for  unemployment  benefits,  the  department  shall  notify  the  state  food  stamp  agency  that  the 
individual  is  eligible  for  unemployment  benefits. 

(3)  The  department  shall  deduct  and  withhold  from  any  unemployment  benefits  payable 
to  an  individual  who  has  an  obligation  for  an  uncollected  overissuance  of  food  stamp  coupons: 

( a )  the  amount  specified  by  the  individual  to  the  department  to  be  deducted  and  withheld, 
in  which  case  subsections  (3)(b)  and  (3Kc)  are  not  applicable; 

(b)  the  amount,  if  any,  determined  by  a  state  food  stamp  agency  for  enforcing  obligations 
for  overissuance  of  food  stamp  coupons,  pursuant  to  an  agreement  submitted  to  the 
department  under  section  13(c)(3)(A)  of  the  Food  Stamp  Act  of  1977  (7  U.S.C.  2022(c)(3)(A)), 
unless  subsection  (3)(c)  is  applicable;  or 

(c)  any  amount  otherwise  required  to  be  deducted  and  withheld  from  unemployment 
benefits  pursuant  to  section  13(c)(3)(B)  of  the  Food  Stamp  Act  of  1977  (7  U.S.C.  2022  (c)(3)(B)). 

(4)  The  department  shall  pay  any  amount  deducted  and  withheld  under  subsection  (3)  to 
the  appropriate  state  food  stamp  agency  responsible  for  enforcing  an  obligation  for 
overissuance  of  food  stamp  coupons. 

(5)  Deductions  may  be  made  pursuant  to  this  section  only  if  appropriate  arrangements 
have  been  made  for  reimbursement  by  the  state  food  stamp  agency  for  the  administrative  costs 
incurred  by  the  department  under  this  section. 

( 6 )  Any  amount  deducted  and  withheld  under  subsection  ( 3 )  must  be  treated  as  if  it  were 
paid  to  the  individual  as  unemployment  benefits  and  then  paid  by  the  individual  to  the  state 
food  stamp  agency  in  satisfaction  of  the  individual's  uncollected  overissuance  of  food  stamp 
coupons. 

History:     En.  Sec.  2,  Ch.  60,  L.  1997. 

Part  23 
Benefit  Disqualification 

Part  Cross-References 

General  definitions,  39-51-201. 

39-51-2301.     Disqualification  not  to  be  confined  to  a  single  benefit  year.  A 

disqualification  pursuant  to  the  provisions  of  this  part  may  not  be  confined  to  a  single  benefit 
year. 

History:  En.  Sec.  5,  Ch.  137,  L.  1937;  amd.  Sec.  3,  Ch.  164,  L.  1941;  amd.  Sec.  4,  Ch.  191,  L.  1953;  amd. 
Sec.  1,  Ch.  164,  L.  1955;  amd.  Sec.  1,  Ch.  171,  L.  1957;  amd.  Sec.  4,  Ch.  156,  L.  1961;  amd.  Sec.  2,  Ch.  269,  L. 
1963;  amd.  Sec.  1,  Ch.  84,  L.  1965;  amd.  Sec.  1,  Ch.  188,  L.  1967;  amd.  Sec.  3,  Ch.  4,  Ex.  L.  1969;  amd.  Sec.  1, 
Ch.  38,  L.  1971;  amd.  Sec.  1,  Ch.  415,  L.  1971;  amd.  Sec.  1,  Ch.  369,  L.  1973;  amd.  Sec.  1,  Ch.  498,  L.  1973;  amd. 
Sec.  1,  Ch.  170,  L.  1975;  amd.  Sec.  1,  Ch.  133,  L.  1977;  R.C.M.  1947,  87-106(h). 
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39-51-2302.     Disqualification  for  leaving  work  without  good  cause.  (1)  An 

individual  must  be  disqualified  for  benefits  if  the  individual  has  left  work  without  good  cause 
attributable  to  the  individual's  employment. 

(2)  The  individual  may  not  be  disqualified  if  the  individual  leaves: 

(a)  employment  because  of  personal  illness  or  injury  not  associated  with  misconduct  upon 
the  advice  of  a  licensed  and  practicing  physician  and,  after  recovering  from  the  illness  or  injury 
when  recovery  is  certified  by  a  licensed  and  practicing  physician,  the  individual  returned  to  and 
offered  service  to  the  individual's  employer  and  the  individual's  regular  or  comparable  suitable 
work  was  not  available,  as  determined  by  the  department,  provided  the  individual  is  otherwise 
eligible;  or 

(b)  temporary  work  accepted  during  a  period  of  unemployment  caused  by  a  lack  of  work 
with  the  individual's  regular  employer  if  upon  leaving  the  temporary  work  the  individual 
returned  immediately  to  work  for  the  individual's  regular  employer,  provided  that  the 
individual  is  unemployed  for  nondisqualifying  reasons. 

(3)  To  requalify  for  benefits,  an  individual  shall  perform  services  for  which  remuneration 
is  received  equal  to  or  in  excess  of  six  times  the  individual's  weekly  benefit  amount  subsequent 
to  the  week  in  which  the  act  causing  the  disqualification  occurred  unless  the  individual  has 
been  in  regular  attendance  at  an  educational  institution  accredited  by  the  state  of  Montana  for 
at  least  3  consecutive  months  from  the  date  of  the  individual's  enrollment.  The  services  must 
constitute  employment  as  defined  in  39-51-203  and  39-51-204. 

History:  En.  Sec.  5,  Ch.  137,  L.  1937;  amd.  Sec.  3,  Ch.  164,  L.  1941;  amd.  Sec.  4,  Ch.  191,  L.  1953;  amd. 
Sec.  1,  Ch.  164,  L.  1955;  amd.  Sec.  1,  Ch.  171,  L.  1957;  amd.  Sec.  4,  Ch.  156,  L.  1961;  amd.  Sec.  2,  Ch.  269.  L. 
1963;  amd.  Sec.  1,  Ch.  84,  L.  1965;  amd.  Sec.  1,  Ch.  188,  L.  1967;  amd.  Sec.  3,  Ch.  4,  Ex.  L.  1969;  amd.  Sec.  1, 
Ch.  38,  L.  1971;  amd.  Sec.  1,  Ch.  415,  L.  1971;  amd.  Sec.  1,  Ch.  369,  L.  1973;  amd.  Sec.  1,  Ch.  498,  L.  1973;  amd. 
Sec.  1,  Ch.  170,  L.  1975;  amd.  Sec.  1,  Ch.  133,  L.  1977;  R.C.M.  1947, 87-106(intro),  (a);  amd.  Sec.  4,  Ch.  688,  L. 
1979;  amd.  Sec.  1,  Ch.  349,  L.  1981;  amd.  Sec.  8,  Ch.  371,  L.  1985;  amd.  Sec.  30,  Ch.  373,  L.  1991;  amd.  Sec.  9, 
Ch.  60,  L.  1997;  amd.  Sec.  6,  Ch.  61,  L.  1999. 

39-51-2303.  Disqualification  for  discharge  due  to  misconduct.  An  individual  must 
be  disqualified  for  benefits  after  being  discharged: 

(1)  for  misconduct  connected  with  the  individual's  work  or  affecting  the  individual's 
employment  until  the  individual  has  performed  services: 

(a)  for  which  remuneration  is  received  equal  to  or  in  excess  of  eight  times  the  individual's 
weekly  benefit  amount  subsequent  to  the  week  in  which  the  act  causing  the  disqualification 
occurred;  and 

(b)  that  constitute  employment  as  defined  in  39-51-203  and  39-51-204;  or 

(2)  for  gross  misconduct  connected  with  the  individual's  work  or  committed  on  the 
employer's  premises,  as  determined  by  the  department,  for  a  period  of  52  weeks. 

History:  En.  Sec.  5,  Ch.  137,  L.  1937;  amd.  Sec.  3,  Ch.  164,  L.  1941;  amd.  Sec.  4,  Ch.  191,  L.  1953;  amd. 
Sec.  1,  Ch.  164,  L.  1955;  amd.  Sec.  1,  Ch.  171,  L.  1957;  amd.  Sec.  4,  Ch.  156,  L.  1961;  amd.  Sec.  2,  Ch.  269,  L. 
1963;  amd.  Sec.  1,  Ch.  84,  L.  1965;  amd.  Sec.  1,  Ch.  188,  L.  1967;  amd.  Sec.  3,  Ch.  4,  Ex.  L.  1969;  amd.  Sec.  1, 
Ch.  38,  L.  1971;  amd.  Sec.  1,  Ch.  415,  L.  1971;  amd.  Sec.  1,  Ch.  369,  L.  1973;  amd.  Sec.  1,  Ch.  498,  L.  1973;  amd. 
Sec.  1,  Ch.  170,  L.  1975;  amd.  Sec.  1,  Ch.  133,  L.  1977;  R.C.M.  1947, 87-106(intro),  (b);  amd.  Sec.  5,  Ch.  688,  L. 
1979;  amd.  Sec.  1,  Ch.  349,  L.  1981;  amd.  Sec.  16,  Ch.  234,  L.  1987;  amd.  Sec.  7,  Ch.  61,  L.  1999. 

39-51-2304.     Disqualification  for  failure  to  apply  for  or  to  accept  suitable  work. 

( 1 )  An  individual  is  disqualified  for  benefits  if  the  individual  fails  without  good  cause  either  to 
apply  for  available  and  suitable  work  when  directed  to  do  so  by  the  employment  office  or  the 
department  or  to  accept  an  offer  of  suitable  work  which  the  individual  is  physically  able  and 
mentally  qualified  to  perform  or  to  return  to  customary  self-employment,  if  any,  when  directed 
to  do  so  by  the  department.  The  disqualification  continues  for  the  week  in  which  the  failure 
occurs  and  until  the  individual  has  performed  services  for  which  remuneration  is  received  equal 
to  or  in  excess  of  six  times  that  individual's  weekly  benefit  amount  subsequent  to  the  week  the 
act  causing  the  disqualification  occurred,  with  a  reduction  in  the  individual's  maximum  benefit 
amount  equal  to  six  times  the  weekly  benefit  amount,  as  determined  by  the  department, 
provided  the  individual  has  not  left  this  work  under  disqualifying  circumstances.  The  services 
must  constitute  employment  as  defined  in  39-51-203  and  39-51-204. 

(2)  In  determining  whether  or  not  any  work  is  suitable  for  an  individual,  the  department 
shall  consider: 
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(a)  the  degree  of  risk  involved  to  the  individual's  health,  safety,  and  morals; 

(b)  the  individual's  physical  fitness  and  prior  training; 

(c)  the  individual's  experience  and  previous  earnings; 

(d)  the  individual's  length  of  unemployment  and  prospects  for  securing  local  work  in  the 
customary  occupation;  and 

(e)  the  distance  of  the  available  work  from  the  individual's  residence. 

(3)  Notwithstanding  any  other  provisions  of  this  chapter,  including  subsection  (4),  no 
work  may  be  considered  suitable  and  benefits  may  not  be  denied  under  this  chapter  to  any 
otherwise  eligible  individual  for  refusing  to  accept  new  work  under  any  of  the  following 
conditions: 

(a)  if  the  position  offered  is  vacant  due  directly  to  a  strike,  lockout,  or  other  labor  dispute; 

(b)  if  the  wages,  hours,  or  other  conditions  of  the  work  offered  are  substantially  less 
favorable  to  the  individual  than  those  prevailing  for  similar  work  in  the  locality; 

( c )  if,  as  a  condition  of  being  employed,  the  individual  would  be  required  to  join  a  company 
union  or  to  resign  from  or  refrain  from  joining  any  bona  fide  labor  organization. 

(4)  Subject  to  subsection  (3),  after  13  weeks  of  unemployment,  suitable  work  is  work  that 
meets  the  criteria  in  this  section  and  that  offers  75%  of  the  individual's  earnings  in  previous 
insured  work  in  the  individual's  customary  occupation.  No  individual,  however,  is  required  to 
accept  a  job  paying  less  than  the  federal  minimum  wage. 

History:  En.  Sec.  5,  Ch.  137,  L.  1937;  amd.  Sec.  3,  Ch.  164,  L.  1941;  amd.  Sec.  4,  Ch.  191,  L.  1953;  amd. 
Sec.  1,  Ch.  164,  L.  1955;  amd.  Sec.  1,  Ch.  171,  L.  1957;  amd.  Sec.  4,  Ch.  156,  L.  1961;  amd.  Sec.  2,  Ch.  269,  L. 
1963;  amd.  Sec.  1,  Ch.  84,  L.  1965;  amd.  Sec.  1,  Ch.  188,  L.  1967;  amd.  Sec.  3,  Ch.  4,  Ex.  L.  1969;  amd.  Sec.  1, 
Ch.  38,  L.  1971;  amd.  Sec.  1,  Ch.  415,  L.  1971;  amd.  Sec.  1,  Ch.  369,  L.  1973;  amd.  Sec.  1,  Ch.  498,  L.  1973;  amd. 
Sec.  1,  Ch.  170,  L.  1975;  amd.  Sec.  1,  Ch.  133,  L.  1977;  R.C.M.  1947,  87-106(mtro),  (c);  amd.  Sec.  49,  Ch.  397, 
L.  1979;  amd.  Sec.  6,  Ch.  688,  L.  1979;  amd.  Sec.  1,  Ch.  349,  L.  1981;  amd.  Sec.  1,  Ch.  409,  L.  1985;  amd.  Sec.  3, 
Ch.  153,  L.  1987;  amd.  Sec.  17,  Ch.  234,  L.  1987;  amd.  Sec.  8,  Ch.  61,  L.  1999. 

39-51-2305.  Disqualification  when  unemployment  due  to  strike.  ( 1)  An  individual 
shall  be  disqualified  for  benefits  for  any  week  with  respect  to  which  the  department  finds  that 
his  total  unemployment  is  due  to  a  strike  which  exists  because  of  a  labor  dispute  at  the  factory, 
establishment,  or  other  premises  at  which  he  is  or  was  last  employed,  provided  that  this 
subsection  shall  not  apply  if  it  is  shown  to  the  satisfaction  of  the  department  that: 

(a)  he  is  not  participating  in  or  financing  or  directly  interested  in  the  labor  dispute  which 
caused  the  strike;  and 

(b)  he  does  not  belong  to  a  grade  or  class  of  workers  of  which,  immediately  before  the 
commencement  of  the  strike,  there  were  members  employed  at  the  premises  at  which  the  strike 
occurs,  any  of  whom  are  participating  in  or  financing  or  directly  interested  in  the  dispute. 

(2)  If  in  any  case  separate  branches  of  work  which  are  commonly  conducted  as  separate 
businesses  in  separate  premises  are  conducted  in  separate  departments  of  the  same  premises, 
each  such  department  shall,  for  the  purpose  of  this  section,  be  deemed  to  be  a  separate  factory, 
establishment,  or  other  premises. 

(3)  If  the  department,  upon  investigation,  shall  find  that  such  labor  dispute  is  caused  by 
the  failure  or  refusal  of  any  employer  to  conform  to  the  provisions  of  any  law  of  the  state 
wherein  the  labor  dispute  occurs  or  of  the  United  States  pertaining  to  collective  bargaining, 
hours,  wages,  or  other  conditions  of  work,  such  labor  dispute  shall  not  render  the  workers 
ineligible  for  benefits. 

History:  En.  Sec.  5,  Ch.  137,  L.  1937;  amd.  Sec.  3,  Ch.  164,  L.  1941;  amd.  Sec.  4,  Ch.  191,  L.  1953;  amd. 
Sec.  1,  Ch.  164,  L.  1955;  amd.  Sec.  1,  Ch.  171,  L.  1957;  amd.  Sec.  4,  Ch.  156,  L.  1961;  amd.  Sec.  2,  Ch.  269,  L. 
1963;  amd.  Sec.  1,  Ch.  84,  L.  1965;  amd.  Sec.  1,  Ch.  188,  L.  1967;  amd.  Sec.  3,  Ch.  4,  Ex.  L.  1969;  amd.  Sec.  1, 
Ch.  38,  L.  1971;  amd.  Sec.  1,  Ch.  415,  L.  1971;  amd.  Sec.  1,  Ch.  369,  L.  1973;  amd.  Sec.  1,  Ch.  498,  L.  1973;  amd. 
Sec.  1,  Ch.  170,  L.  1975;  amd.  Sec.  1,  Ch.  133,  L.  1977;  R.C.M.  1947, 87-106(intro),  (d);  amd.  Sec.  1,  Ch.  349,  L. 
1981;  amd.  Sec.  1,  Ch.  400,  L.  1985. 

39-51-2306.  Disqualification  because  of  receipt  of  certain  other  wages, 
compensation,  or  benefits.  ( 1 )  Effective  April  1,  1977,  an  individual  shall  be  disqualified  for 
benefits  for  any  week  with  respect  to  which  he  is  receiving  or  has  received  payment  in  the  form 
of: 

(a)  compensation  for  disability  under  the  workers'  compensation  law  or  the  occupational 
disease  law  of  this  or  any  other  state  or  under  a  similar  law  of  the  United  States  or  under  the 
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social  security  disability  law.  However,  when  an  injured  claimant  has  ceased  to  draw 
compensation  benefits  and  shall  have  returned  to  the  labor  market,  he  shall  then  be  entitled  to 
receive  unemployment  compensation  benefits  under  this  chapter  if  he  shall  be  otherwise 
qualified.  Compensation  which  is  received  as  a  payment  for  a  permanent  partial  disability  shall 
not  be  computed  to  be  spread  over  a  period  of  weeks  in  advance  so  as  to  bar  the  recipient  from 
receiving  unemployment  compensation  benefits  under  this  chapter,  provided  the  recipient  has 
returned  to  the  labor  market  and  is  otherwise  qualified. 

(b)  benefits  under  the  Railroad  Unemployment  Insurance  Act  or  any  state  unemployment 
compensation  act  or  similar  laws  of  any  state  or  of  the  United  States.  This  disqualification  does 
not  apply  to  any  week  with  respect  to  which  an  individual  is  receiving  or  has  received  benefits 
under  an  unemployment  compensation  law  of  another  state  or  of  the  United  States  if  such 
benefits  are  paid  pursuant  to  39-51-504. 

(2)  Receipt  of  any  wages,  compensation,  or  benefits  as  set  forth  in  subsection  (1)  of  this 
section  after  payment  of  unemployment  benefits  and  with  respect  to  the  same  week  for  which 
unemployment  benefits  were  received  will  thereupon  require  such  individual  to  repay  such 
unemployment  benefits,  and  the  department  may  collect  such  unemployment  benefits  in  the 
same  manner  as  provided  for  collection  of  benefits  under  39-51-3206. 

History:  En.  Sec.  5,  Ch.  137,  L.  1937;  amd.  Sec.  3,  Ch.  164,  L.  1941;  amd.  Sec.  4,  Ch.  191,  L.  1953;  amd. 
Sec.  1,  Ch.  164,  L.  1955;  amd.  Sec.  1,  Ch.  171,  L.  1957;  amd.  Sec.  4,  Ch.  156,  L.  1961;  amd.  Sec.  2,  Ch.  269,  L. 
1963;  amd.  Sec.  1,  Ch.  84,  L.  1965;  amd.  Sec.  1,  Ch.  188,  L.  1967;  amd.  Sec.  3,  Ch.  4,  Ex.  L.  1969;  amd.  Sec.  1, 
Ch.  38,  L.  1971;  amd.  Sec.  1,  Ch.  415,  L.  1971;  amd.  Sec.  1,  Ch.  369,  L.  1973;  amd.  Sec.  1,  Ch.  498,  L.  1973;  amd. 
Sec.  1,  Ch.  170,  L.  1975;  amd.  Sec.  1,  Ch.  133,  L.  1977;  RC.M.  1947, 87-106(intro),  (e);  amd.  Sec.  1,  Ch.  349,  L. 
1981;  amd.  Sec.  9,  Ch.  618,  L.  1989. 

39-51-2307.  Disqualification  because  of  student  status.  (1)  Except  as  provided  in 
subsection  (2)  or  (3),  an  individual  is  disqualified  for  benefits  during  the  school  year  (within  the 
autumn,  winter,  and  spring  seasons  of  the  year)  or  the  vacation  periods  within  the  school  year 
or  during  any  prescribed  school  term  if  the  individual  is  a  student  regularly  attending  an 
established  educational  institution. 

(2)  An  individual  attending  an  adult  basic  education  class  20  hours  a  week  or  less  while 
laid  off  from  a  job  is  not  disqualified  from  receiving  benefits  if  the  individual  is  willing  to  return 
to  work  when  notified. 

(3)  An  otherwise  eligible  individual  may  not  be  denied  benefits  for  any  week  because  the 
individual  is  in  training  approved  by  the  department,  nor  may  the  individual  be  denied  benefits 
with  respect  to  any  week  in  which  the  individual  is  in  training  approved  by  the  department  by 
reason  of  the  application  of  provisions  in  39-51-2304  or  the  application  of  provisions  in 
39-51-2104(l)(b). 

History:  En.  Sec.  5,  Ch.  137,  L.  1937;  amd.  Sec.  3,  Ch.  164,  L.  1941;  amd.  Sec.  4,  Ch.  191,  L.  1953;  amd. 
Sec.  1,  Ch.  164,  L.  1955;  amd.  Sec.  1,  Ch.  171,  L.  1957;  amd.  Sec.  4,  Ch.  156,  L.  1961;  amd.  Sec.  2,  Ch.  269,  L. 
1963;  amd.  Sec.  1,  Ch.  84,  L.  1965;  amd.  Sec.  1,  Ch.  188,  L.  1967;  amd.  Sec.  3,  Ch.  4,  Ex.  L.  1969;  amd.  Sec.  1, 
Ch.  38,  L.  1971;  amd.  Sec.  1,  Ch.  415,  L.  1971;  amd.  Sec.  1,  Ch.  369,  L.  1973;  amd.  Sec.  1,  Ch.  498,  L.  1973;  amd. 
Sec.  1,  Ch.  170,  L.  1975;  amd.  Sec.  1,  Ch.  133,  L.  1977;  R.C.M.  1947, 87-106(intro),  (f);  amd.  Sec.  1,  Ch.  349,  L. 
1981;  amd.  Sec.  13,  Ch.  125,  L.  1985;  amd.  Sec.  2,  Ch.  404,  L.  1993;  amd.  Sec.  13,  Ch.  195,  L.  1995. 

39-51-2308.     Repealed.  Sec.  31,  Ch.  373,  L.  1991. 

History:  En.  Sec.  5,  Ch.  137,  L.  1937;  amd.  Sec.  3,  Ch.  164,  L.  1941;  amd.  Sec.  4,  Ch.  191,  L.  1953;  amd. 
Sec.  1,  Ch.  164,  L.  1955;  amd.  Sec.  1,  Ch.  171,  L.  1957;  amd.  Sec.  4,  Ch.  156,  L.  1961;  amd.  Sec.  2,  Ch.  269,  L. 
1963;  amd.  Sec.  1,  Ch.  84,  L.  1965;  amd.  Sec.  1,  Ch.  188,  L.  1967;  amd.  Sec.  3,  Ch.  4,  Ex.  L.  1969;  amd.  Sec.  1, 
Ch.  38,  L.  1971;  amd.  Sec.  1,  Ch.  415,  L.  1971;  amd.  Sec.  1,  Ch.  369,  L.  1973;  amd.  Sec.  1,  Ch.  498,  L.  1973;  amd. 
Sec.  1,  Ch.  170,  L.  1975;  amd.  Sec.  1,  Ch.  133,  L.  1977;  RC.M.  1947,  87-106(intro),  (g). 

Part  24 
Claims  for  Benefits 

Part  Cross-References 

Administrative  rulemEiking  procedure,  Title  2,  ch.  4,  parts  1  through  3. 
General  definitions,  39-51-201. 

39-51-2401.  Claims  to  be  made  in  accordance  with  regulations  —  employers  to 
post  and  make  available  copies  of  such  regulations.  Claims  for  benefits  shall  be  made  in 
accordance  with  such  regulations  as  the  department  may  prescribe.  Each  employer  shall  post 
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and  maintain  printed  statements  of  such  regulations  in  places  readily  accessible  to  individuals 
in  his  service  and  shall  make  available  to  each  such  individual  at  the  time  he  becomes 
unemployed  a  printed  statement  of  such  regulations.  Such  printed  statements  shall  be  supplied 
by  the  department  to  each  employer  without  cost  to  him. 

History:  En.  Sec.  6  (a)  to  (e),  Ch.  137,  L.  1937;  amd.  Sec.  2,  Ch.  171,  L.  1957;  amd.  Sec.  1,  Ch.  262,  L. 
1973;  amd.  Sec.  3,  Ch.  368,  L.  1975;  amd.  Sec.  1,  Ch.  20,  L.  1977;  R.C.M.  1947, 87-107(a);  amd.  Sec.  1,  Ch.  349, 
L.  1981. 

39-51-2402.  Initial  determination  —  redetermination.  (DA  representative 
designated  by  the  department  and  referred  to  as  a  deputy  shall  promptly  examine  the  claim 
and,  on  the  basis  of  the  facts  the  deputy  has  found,  the  deputy  shall  determine  whether  or  not 
the  claim  is  valid.  If  the  claim  is  valid,  the  deputy  will  determine  the  week  the  benefits 
commence,  the  weekly  benefit  amount  payable,  and  the  maximum  benefit  amount.  The  deputy 
may  refer  the  claim  or  any  question  involved  in  the  claim  to  an  appeals  referee  who  shall  make 
the  decision  on  the  claim  in  accordance  with  the  procedure  prescribed  in  39-51-2403.  With 
respect  to  a  determination,  redetermination,  or  appeal  by  a  claimant  involving  wages,  the  issue 
must  be  resolved  in  accordance  with  procedures  for  unemployment  insurance  benefit  claimant 
appeals  as  prescribed  in  15-2-302  and  15-30-257.  The  deputy  shall  promptly  notify  the  claimant 
and  any  other  interested  party  of  the  decision  and  the  reasons  for  reaching  the  decision. 

(2)  The  deputy  may  for  good  cause  reconsider  the  decision  and  shall  promptly  notify  the 
claimant  and  other  interested  parties  of  the  amended  decision  and  the  reasons  for  the  decision. 

( 3 )  A  determination  or  redetermination  of  an  initial  or  additional  claim  may  not  be  made 
under  this  section  unless  5  days'  notice  of  the  time  and  place  of  the  claimant's  interview  for 
examination  of  the  claim  is  mailed  to  each  interested  party. 

(4)  A  determination  or  redetermination  is  final  unless  an  interested  party  entitled  to 
notice  of  the  decision  applies  for  reconsideration  of  the  determination  or  appeals  the  decision 
within  10  days  after  the  notification  was  mailed  to  the  interested  party's  last-known  address. 
The  10-day  period  may  be  extended  for  good  cause. 

(5)  Except  as  provided  in  subsection  (6),  a  redetermination  of  a  claim  for  benefits  may  not 
be  made  after  2  years  from  the  date  of  the  initial  determination. 

(6)  A  redetermination  may  be  made  within  3  years  from  the  date  of  the  initial 
determination  of  a  claim  if  the  initial  determination  was  based  on  a  false  claim, 
misrepresentation,  or  failure  to  disclose  a  material  fact  by  the  claimant  or  the  employer. 

History:  En.  Sec.  6  (a)  to  (e),  Ch.  137,  L.  1937;  amd.  Sec.  2,  Ch.  171,  L.  1957;  amd.  Sec.  1,  Ch.  262,  L. 
1973;  amd.  Sec.  3,  Ch.  368,  L.  1975;  amd.  Sec.  1,  Ch.  20,  L.  1977;  R.C.M.  1947, 87-107(b),  (c);  amd.  Sec.  1,  Ch. 
349,  L.  1981;  amd.  Sec.  4,  Ch.  153,  L.  1987;  amd.  Sec.  18,  Ch.  234,  L.  1987;  amd.  Sec.  10,  Ch.  618,  L.  1989;  amd. 
Sec.  28,  Ch.  491,  L.  1997. 

39-51-2403.  Hearing  —  decision  of  appeals  referee.  Upon  appeal  of  a  determination 
or  redetermination  under  39-51-2402,  an  appeals  referee  shall  hold  a  hearing,  which  may  be 
conducted  by  telephone  or  by  videoconference.  After  the  hearing,  the  appeals  referee  shall 
promptly  make  findings  and  conclusions  and  affirm,  modify,  or  reverse  the  deputy's 
determination  or  redetermination.  Each  interested  party  must  be  promptly  furnished  a  copy  of 
the  decision  and  the  supporting  findings  and  conclusions.  This  decision  is  final  unless  further 
review  is  initiated  pursuant  to  39-51-2404  within  10  days  after  notification  was  mailed  to  the 
interested  party's  last-known  address.  The  10-day  period  may  be  extended  for  good  cause. 

History:  En.  Sec.  6  (a)  to  (e),  Ch.  137,  L.  1937;  amd.  Sec.  2,  Ch.  171,  L.  1957;  amd.  Sec.  1,  Ch.  262,  L. 
1973;  amd.  Sec.  3,  Ch.  368,  L.  1975;  amd.  Sec.  1,  Ch.  20,  L.  1977;  R.C.M.  1947,  87-107(e);  amd.  Sec.  19,  Ch. 
234,  L.  1987;  amd.  Sec.  14,  Ch.  195,  L.  1995. 

39-51-2404.  Appeal  to  board  procedure.  An  interested  party  who  is  dissatisfied  with  a 
decision  of  an  appeals  referee  may  appeal  to  the  board.  The  department  shall  promptly  transmit 
all  records  pertinent  to  the  appeal  to  the  board.  The  appeal  hearing  may  be  conducted  by 
telephone  or  by  videoconference.  When  a  decision  is  rendered  by  the  board  and  copies  of  the 
decision  are  mailed  to  all  interested  parties,  including  the  department,  that  decision  is  final 
unless  an  interested  party  requests  a  rehearing  or  initiates  judicial  review  by  filing  a  petition  in 
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district  court  within  30  days  of  the  date  of  mailing  of  the  board's  decision  to  the  party's 
last-known  address. 

History:  En.  Sec.  6  (a)  to  (e),  Ch.  137,  L.  1937;  amd.  Sec.  2,  Ch.  171,  L.  1957;  amd.  Sec.  1,  Ch.  262,  L. 
1973;  amd.  Sec.  3,  Ch.  368,  L.  1975;  amd.  Sec.  1,  Ch.  20,  L.  1977;  R.C.M.  1947, 87-107(g);  amd.  Sec.  1,  Ch.  349, 
L.  1981;  amd.  Sec.  15,  Ch.  195,  L.  1995. 

39-51-2405.  Prompt  payment  of  claims.  (1)  Notwithstanding  any  provision  in 
39-51-2402  or  39-51-2404,  benefits  shall  be  paid  promptly  in  accordance  with  a  determination 
or  redetermination  under  39-51-2402  or  the  decision  of  an  appeals  referee,  the  board,  or  a 
reviewing  court  under  39-51-2404  upon  the  issuance  of  such  determination,  redetermination, 
or  decision  regardless  of  the  pendency  of  the  period  to  apply  for  reconsideration,  file  an  appeal, 
or  petition  for  judicial  review  that  is  provided  with  respect  thereto  in  39-51-2404,  as  the  case 
may  be,  or  the  pendency  of  any  such  application,  filing,  or  petition,  unless  and  until  such 
determination,  redetermination,  or  decision  has  been  modified  or  reversed  by  a  subsequent 
redetermination  or  decision,  in  which  event  benefits  shall  be  paiid  or  denied  for  weeks  of 
unemployment  thereafter  in  accordance  with  such  modifying  or  reversing  redetermination  or 
decision. 

(2)  If  a  deputy's  determination  or  redetermination  allowing  benefits  is  affirmed  in  any 
amount  by  an  appeals  referee  or  by  the  board  or  if  a  decision  of  an  appeals  referee  allowing 
benefits  is  affirmed  in  any  amount  by  the  board,  such  benefits  shall  be  paid  promptly  regardless 
of  any  further  appeal  or  the  disposition  of  such  appeal  and  no  injunction,  supersedeas,  stay,  or 
other  writ  or  process  suspending  the  payment  of  such  benefits  shall  be  issued  by  the  board  or 
any  court.  Benefits  shall  not  be  paid  for  any  weeks  of  unemployment  involved  in  such 
modification  or  reversal  that  begins  after  such  final  decision. 

History:  En.  Sec.  6  (a)  to  (e),  Ch.  137,  L.  1937;  amd.  Sec.  2,  Ch.  171,  L.  1957;  amd.  Sec.  1,  Ch.  262,  L. 
1973;  amd.  Sec.  3,  Ch.  368,  L.  1975;  amd.  Sec.  1,  Ch.  20,  L.  1977;  R.C.M.  1947,  87-107(f). 

39-51-2406.  Continuing  jurisdiction  of  department  over  claims.  The  department 
shall  have  continuing  jurisdiction  over  all  claims  filed  for  benefits  to  revise,  modify,  alter, 
cancel,  and  amend  all  orders,  findings,  and  determinations  made  therein  at  any  time  and  shall 
not  lose  such  jurisdiction  unless  and  until  the  jurisdiction  of  such  claim  and  subject  matter 
thereof  has  been  taken  by  a  court  of  competent  jurisdiction  in  a  proceedings  filed  therein  as 
provided  for  in  subsections  (2)  through  (6)  of  39-51-2410. 

History:  En.  Sec.  6  (f)  to  (i),  Ch.  137,  L.  1937;  Subd.  (a)  amd.  Sec.  2,  Ch.  233,  L.  1943;  amd.  Sec.  4,  Ch. 
368,  L.  1975;  amd.  Sec.  1,  Ch.  24,  L.  1977;  amd.  Sec.  1,  Ch.  201,  L.  1977;  R.C.M.  1947, 87-108(part);  amd.  Sec. 
1,  Ch.  349,  L.  1981. 

39-51-2407.  Procedure  for  disputed  claims  to  be  prescribed  by  regulation  — 
conduct  of  hearing  or  appeal.  ( 1 )  The  manner  in  which  disputed  claims  must  be  presented, 
the  reports  on  disputed  claims  required  from  the  claimant  and  from  employers,  and  the  conduct 
of  hearings  and  appeals  must  be  in  accordance  with  regulations  prescribed  by  the  department 
or  the  board  for  determining  the  rights  of  the  parties,  whether  or  not  the  regulations  conform  to 
common  law  or  statutory  rules  of  evidence  and  other  technical  rules  or  procedure. 

(2)    A  hearing  or  appeal  may  be  conducted  by  telephone  or  by  videoconference. 

History:  En.  Sec.  6  (f)  to  (i),  Ch.  137,  L.  1937;  Subd.  (a)  amd.  Sec.  2,  Ch.  233,  L.  1943;  amd.  Sec.  4,  Ch. 
368,  L.  1975;  amd.  Sec.  1,  Ch.  24.  L.  1977;  amd.  Sec.  1.  Ch.  201,  L.  1977;  R.C.M.  1947, 87-108(part);  amd.  Sec. 
1,  Ch.  349,  L.  1981;  amd.  Sec.  16,  Ch.  195,  L.  1995. 

39-51-2408.  Disputed  claim  —  records  of  all  proceedings  to  be  kept.  A  full  and 
complete  record  shall  be  kept  of  all  proceedings  in  connection  with  a  disputed  claim.  All 
testimony  at  any  hearing  upon  a  disputed  claim  shall  be  recorded  but  need  not  be  transcribed 
unless  the  disputed  claim  is  further  appealed. 

History:  En.  Sec.  6  (f)  to  (i),  Ch.  137,  L.  1937;  Subd.  (a)  amd.  Sec.  2,  Ch.  233,  L.  1943;  amd.  Sec.  4,  Ch. 
368,  L.  1975;  amd.  Sec.  1,  Ch.  24,  L.  1977;  amd.  Sec.  1,  Ch.  201,  L.  1977;  R.C.M.  1947,  87-108(part). 

39-51-2409.  Witness  fees.  Witnesses  subpoenaed  pursuant  to  39-51-2406  through 
39-51-2410  shall  be  allowed  fees  at  a  rate  fixed  by  the  department.  Such  fees  shall  be  deemed  a 
part  of  the  expense  of  administering  this  chapter. 

History:  En.  Sec.  6  (f)  to  (i),  Ch.  137,  L.  1937;  Subd.  (a)  amd.  Sec.  2,  Ch.  233,  L.  1943;  amd.  Sec.  4,  Ch. 
368,  L.  1975;  amd.  Sec.  1,  Ch.  24,  L.  1977;  amd.  Sec.  1,  Ch.  201,  L.  1977;  R.C.M.  1947, 87-108(b);  amd.  Sec  1 
Ch.  349,  L.  1981. 
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39-51-2410.  Finality  of  board's  decision  —  judicial  review.  ( 1 )  Any  decision  of  the 
board  in  the  absence  of  an  appeal  therefrom  as  herein  provided  shall  become  final  30  days  after 
the  date  of  notification  or  mailing  thereof  and  judicial  review  shall  be  permitted  only  after  any 
party  claiming  to  be  aggrieved  has  exhausted  all  remedies  before  the  board.  The  department  is 
deemed  to  be  a  party  to  any  judicial  action  involving  any  such  decision  and  may  be  represented 
in  any  such  action  by  an  attorney  employed  by  the  department  or,  at  the  department's  request, 
by  the  attorney  general. 

(2)  Within  30  days  after  the  date  of  notification  or  mailing  of  the  decision  of  the  board,  any 
party  aggrieved  thereby  may  secure  judicial  review  thereof  by  commencing  an  action  in  the 
district  court  of  the  county  in  which  said  party  resides  and  in  which  action  any  other  party  to  the 
proceeding  before  the  board  shall  be  made  a  defendant.  In  such  action  a  petition,  which  need 
not  be  verified  but  which  shall  state  the  grounds  upon  which  a  review  is  sought,  shall  be  served 
upon  the  commissioner  of  labor  and  industry  and  all  interested  parties  in  the  manner  provided 
in  the  Montana  Rules  of  Civil  Procedure. 

(3)  The  department  shall  certify  and  file  with  said  court  all  documents  and  papers  and  a 
record  of  all  testimony  taken  in  the  matter,  together  with  the  board's  findings  of  fact  and 
decision.  The  board  may  also  in  its  discretion  certify  to  such  court  questions  of  law  involved  in 
any  decision  by  it. 

(4)  Whenever  the  department  seeks  review  of  a  decision  of  the  board,  all  interested  parties 
shall  be  served  with  a  copy  of  its  petition  together  with  all  documents  filed  with  the  court. 

(5)  In  any  judicial  proceeding  under  39-51-2406  through  39-51-2410,  the  findings  of  the 
board  as  to  the  facts,  if  supported  by  evidence  and  in  the  absence  of  fraud,  shall  be  conclusive 
and  the  jurisdiction  of  said  court  shall  be  confined  to  questions  of  law.  Such  action  and  the 
questions  so  certified  shall  be  heard  in  a  summary  manner  and  shall  be  given  precedence  over 
all  other  civil  cases  except  cases  arising  under  the  workers'  compensation  law  of  this  state. 

(6)  An  appeal  may  be  taken  from  the  decision  of  the  district  court  to  the  supreme  court  of 
Montana  in  the  same  manner,  but  not  inconsistent  with  the  provisions  of  this  chapter,  as  is 
provided  in  civil  cases.  It  shall  not  be  necessary  in  any  judicial  proceeding  under  this  section  to 
enter  exceptions  to  the  rulings  of  the  board  and  no  bond  shall  be  required  for  entering  such 
appeal.  Upon  the  final  determination  of  such  judicial  proceeding,  the  department  shall  enter  an 
order  in  accordance  with  such  determination. 

History:  En.  Sec.  6  (f)  to  (i),  Ch.  137,  L.  1937;  Subd.  (a)  amd.  Sec.  2,  Ch.  233,  L.  1943;  amd.  Sec.  4,  Ch. 
368,  L.  1975;  amd.  Sec.  1,  Ch.  24,  L.  1977;  amd.  Sec.  1,  Ch.  201,  L.  1977;  R.C.M.  1947, 87-108(c),  (d);  amd.  Sec. 
4,  Ch.  349,  L.  1981;  amd.  Sec.  14,  Ch.  125,  L.  1985;  amd.  Sec.  20,  Ch.  234,  L.  1987. 

Part  25 
Extended  Benefits 

Part  Cross-References 

General  definitions,  39-51-201,  39-51-2501. 

39-51-2501.  Definitions.  As  used  in  this  part,  unless  the  context  clearly  requires 
otherwise,  the  following  definitions  apply: 

( 1 )  "Eligibility  period",  relating  to  extended  benefits,  means  the  period  consisting  of  the 
weeks  in  the  individual's  benefit  year  which  begin  in  an  extended  benefit  period  and,  if  the 
individual's  benefit  year  ends  within  such  extended  benefit  period,  any  weeks  thereafter  which 
begin  in  such  period. 

(2)  "Exhaustee"  means  an  individual  who,  with  respect  to  any  week  of  unemployment  in 
the  eligibility  period: 

(a)  has  received,  prior  to  such  week,  all  of  the  regular  benefits  that  were  available  under 
this  chapter  or  any  other  state  law,  including  dependents'  allowances  and  benefits  payable  to 
federal  civilian  employees  and  ex-service  personnel  under  5  U.S.C.  chapter  85,  in  the  current 
benefit  year  that  includes  such  week;  provided  that,  for  the  purposes  of  this  subsection,  an 
individual  shall  be  deemed  to  have  received  all  of  the  regular  benefits  that  were  available 
although,  as  a  result  of  a  pending  appeal  with  respect  to  wages  that  were  not  considered  in  the 
original  monetary  determination  of  the  benefit  year,  the  individual  may  subsequently  be 
determined  to  be  entitled  to  added  regular  benefits; 
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(b)  the  benefit  year  having  expired  prior  to  such  week,  has  no  or  insufficient  wages  on  the 
basis  of  which  the  individual  could  establish  a  new  benefit  year  that  would  include  such  week; 

(c)  has  no  right  to  unemployment  benefits  or  allowances,  as  the  case  may  be,  under  the 
Railroad  Unemployment  Insurance  Act  and  such  other  federal  laws  as  are  specified  in 
regulations  issued  by  the  U.S.  secretary  of  labor;  and 

(d)  has  not  received  and  is  not  seeking  unemployment  benefits  under  the  unemployment 
compensation  law  of  Canada,  but  if  the  individual  is  seeking  such  benefits  and  the  appropriate 
agency  finally  determines  that  the  individual  is  not  entitled  to  benefits  under  such  law,  the 
individual  is  considered  an  exhaustee. 

(3)  "Extended  benefit  period"  means  a  period  which: 

(a)  begins  with  the  third  week  after  a  week  for  which  there  is  a  state  "on"  indicator, 
provided  that  no  extended  benefit  period  may  begin  by  re£ison  of  a  state  "on"  indicator  before 
the  14th  week  following  the  end  of  a  prior  extended  benefit  period  which  was  in  effect  with 
respect  to  this  state;  and 

(b)  ends  with  the  third  week  after  the  first  week  for  which  there  is  a  state  "off  indicator  or 
the  13th  consecutive  week  of  such  period. 

(4)  "Extended  benefits"  means  benefits,  including  benefits  payable  to  federal  civilian 
employees  and  to  ex-service  personnel  pursuant  to  5  U.S.C.  chapter  85,  payable  to  an  individual 
under  the  provisions  of  this  part  for  weeks  of  unemployment  in  the  individual's  eligibility 
period. 

(5)  (a)  "Rate  of  insured  unemployment",  for  purposes  of  39-51-2504  and  39-51-2505, 
means  the  percentage  derived  by  dividing  the  average  weekly  number  of  individuals  filing 
claims  for  regular  benefits  in  this  state  for  weeks  of  unemployment  with  respect  to  the  most 
recent  13-consecutive-week  period,  as  determined  by  the  department  on  the  basis  of  its  reports 
to  the  U.S.  secretary  of  labor,  by  the  average  monthly  employment  covered  under  this  chapter 
for  the  first  4  of  the  most  recent  6  completed  calendar  quarters  ending  before  the  end  of  such 
13-week  period. 

(b)  Computations  required  by  the  provisions  of  subsection  {5)(a)  shall  be  made  by  the 
department  in  accordance  with  regulations  prescribed  by  the  U.S.  secretary  of  labor. 

(6)  "Regular  benefits"  means  benefits  payable  to  an  individual  under  this  chapter  or  under 
any  other  state  law,  including  benefits  payable  to  federal  civilian  employees  and  to  ex-service 
personnel  pursuant  to  5  U.S.C.  chapter  85,  other  than  extended  benefits. 

(7)  "State  law"  means  the  unemployment  insurance  law  of  any  state  approved  by  the  U.S. 
secretary  of  labor  under  section  3304  of  the  Internal  Revenue  Code  of  1954. 

History:  En.  Sec.  3  (d),  Ch.  137,  L.  1937;  amd.  Sec.  1,  Ch.  137,  L.  1939;  amd.  Sec.  1,  Ch.  164,  L.  1941; 
amd.  Sec.  1,  Ch.  245,  L.  1947;  amd.  Sec.  1,  Ch.  178,  L,  1949;  amd.  Sec.  2,  Ch.  191,  L.  1953;  amd.  Sec.  3,  Ch.  140, 
L.  1957;  amd.  Sec.  2,  Ch.  156,  L.  1961;  amd.  Sec.  2,  Ch.  4,  Ex.  L.  1969;  amd.  Sec.  1,  Ch.  104,  L.  1971;  amd.  Sec. 
1,  Ch,  3,  L.  1975;  amd.  Sec.  1.  Ch.  368,  L.  1975;  amd.  Sec.  2,  Ch.  528,  L.  1977;  R.C.M.  1947, 87- 104(a)(1),  (a)(6) 
thru  (a)(ll),  (f)(2);  amd.  Sec.  1,  Ch.  349, L.  1981;  amd.  Sec.  1,  Ch.  9,  Sp.  L.  1981;  amd.  Sec.  4,  Ch.  84, L.  1983; 
amd.  Sec.  21,  Ch.  234,  L.  1987. 

39-51-2502.     Repealed.  Sec.  5,  Ch.  9,  Sp.  L.  1981. 

History:  En.  Sec.  3  (d),  Ch.  137,  L.  1937;  amd.  Sec.  1,  Ch.  137,  L.  1939;  amd.  Sec.  1,  Ch.  164,  L.  1941; 
amd.  Sec.  1,  Ch.  245,  L.  1947;  amd.  Sec.  1,  Ch.  178,  L.  1949;  amd.  Sec.  2,  Ch.  191,  L.  1953;  amd.  Sec.  3,  Ch.  140, 
L.  1957;  amd.  Sec.  2,  Ch.  156,  L.  1961;  amd.  Sec.  2,  Ch.  4,  Ex.  L.  1969;  amd.  Sec.  1,  Ch.  104,  L.  1971;  amd.  Sec. 
1,  Ch.  3,  L.  1975;  amd.  Sec.  1,  Ch.  368,  L.  1975;  amd.  Sec.  2,  Ch.  528,  L.  1977;  R.C.M.  1947,  87-104(a)(2). 

39-51-2503.     Repealed.  Sec.  5,  Ch.  9,  Sp.  L.  1981. 

History:  En.  Sec.  3  (d),  Ch.  137,  L.  1937;  amd.  Sec.  1,  Ch.  137,  L.  1939;  amd.  Sec.  1,  Ch.  164,  L.  1941; 
amd.  Sec.  1,  Ch.  245,  L.  1947;  amd.  Sec.  1,  Ch.  178,  L.  1949;  amd.  Sec.  2,  Ch.  191,  L.  1953;  amd.  Sec.  3,  Ch.  140, 
L.  1957;  amd.  Sec.  2,  Ch.  156,  L.  1961;  amd.  Sec.  2,  Ch.  4,  Ex.  L.  1969;  amd.  Sec.  1,  Ch.  104,  L.  1971;  amd.  Sec. 
1,  Ch.  3,  L.  1975;  amd.  Sec.  1,  Ch.  368,  L.  1975;  amd.  Sec.  2,  Ch.  528,  L.  1977;  R.C.M.  1947,  87- 104(a)(3). 

39-51-2504.  State  "on"  indicator  —  when.  There  is  a  state  "on"  indicator  for  this  state 
for  a  week  if  the  department  determines,  in  accordance  with  the  regulations  of  the  U.S. 
secretary  of  labor,  that: 

( 1 )  (a)  the  rate  of  insured  unemployment  equals  or  exceeds  5%  for  any  such  week  and  the 
immediately  preceding  12  weeks;  and 

(b)  the  insured  unemployment  rate  equals  or  exceeds  120%  of  the  average  of  such  rates  for 
the  corresponding  13-week  period  ending  in  each  of  the  preceding  2  calendar  years;  or 
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(2)  if  the  rate  of  insured  unemployment  for  such  week  is  59c  or  more  but  the  average  of 
such  rates  for  the  corresponding  13-week  period  ending  in  each  of  the  preceding  2  calendar 
years  is  less  than  1209^,  the  insured  unemployment  rate  for  such  week  and  the  immediately 
preceding  12  weeks  is  69c  or  more. 

History:  En.  Sec.  3  (d),  Ch.  137,  L.  1937;  amd.  Sec.  1,  Ch.  137,  L.  1939;  amd.  Sec.  1,  Ch.  164,  L.  1941; 
amd.  Sec.  1,  Ch.  245,  L.  1947;  amd.  Sec.  1,  Ch.  178,  L.  1949;  amd.  Sec.  2,  Ch.  191,  L.  1953;  amd.  Sec.  3,  Ch.  140, 
L  1957;  amd.  Sec.  2,  Ch.  156,  L.  1961;  amd.  Sec.  2,  Ch.  4,  Ex.  L.  1969;  amd.  Sec.  1,  Ch.  104,  L.  1971;  amd.  Sec. 
1,  Ch.  3,  L.  1975;  amd.  Sec.  1,  Ch.  368,  L.  1975;  amd.  Sec.  2,  Ch.  528,  L.  1977;  R.C.M.  1947,  87-104(a)(4);  amd. 
Sec.  1,  Ch.  349,  L.  1981;  amd.  Sec.  2,  Ch.  9,  Sp.  L.  1981. 

39-51-2505.  State  "off'  indicator  —  when.  There  is  a  state  "off'  indicator  for  this 
state  for  a  week  if  the  department  determines,  in  accordance  with  the  regulations  of  the  U.S. 
secretary  of  labor,  that: 

(1)  for  the  period  consisting  of  such  week  and  the  immediately  preceding  12  weeks  the  rate 
of  insured  unemployment  (not  seasonally  adjusted)  under  this  chapter  is  less  than  59c;  or 

(2)  the  average  of  such  rates  for  the  corresponding  13-week  period  ending  in  each  of  the 
preceding  2  calendar  years  is  less  than  120%. 

History:  En.  Sec.  3  (d),  Ch.  137,  L.  1937;  amd.  Sec.  1,  Ch.  137,  L.  1939;  amd.  Sec.  1,  Ch.  164,  L.  1941; 
amd.  Sec.  1,  Ch.  245,  L.  1947;  amd.  Sec.  1,  Ch.  178,  L.  1949;  amd.  Sec.  2,  Ch.  191,  L.  1953;  amd.  Sec.  3,  Ch.  140, 
L.  1957;  amd.  Sec.  2,  Ch.  156,  L.  1961;  amd.  Sec.  2,  Ch.  4,  Ex.  L.  1969;  amd.  Sec.  1,  Ch.  104,  L.  1971;  amd.  Sec. 
1,  Ch.  3,  L.  1975;  amd.  Sec.  1,  Ch.  368,  L.  1975;  amd.  Sec.  2,  Ch.  528,  L.  1977;  R.C.M.  1947, 87-104(a)(5);  amd. 
Sec.  1,  Ch.  349,  L.  1981;  amd.  Sec.  3,  Ch.  9,  Sp.  L.  1981. 

39-51-2506.  Beginning  and  termination  of  extended  benefit  period  — 
announcement  of.  Whenever  an  extended  benefit  period  is  to  become  effective  in  this  state  as 
a  result  of  a  state  "on"  indicator,  or  an  extended  benefit  period  is  to  be  terminated  in  this  state 
as  a  result  of  state  "off'  indicators,  the  department  shall  make  an  appropriate  public 
announcement. 

History:  En.  Sec.  3  (d),  Ch.  137,  L.  1937;  amd.  Sec.  1,  Ch.  137,  L.  1939;  amd.  Sec.  1,  Ch.  164,  L.  1941; 
amd.  Sec.  1,  Ch.  245,  L.  1947;  amd.  Sec.  1,  Ch.  178,  L.  1949;  amd.  Sec.  2,  Ch.  191,  L.  1953;  amd.  Sec.  3,  Ch.  140, 
L.  1957;  amd.  Sec.  2,  Ch.  156,  L.  1961;  amd.  Sec.  2,  Ch.  4,  Ex.  L.  1969;  amd.  Sec.  1,  Ch.  104,  L.  1971;  amd.  Sec. 
1,  Ch.  3,  L.  1975;  amd.  Sec.  1,  Ch.  368,  L.  1975;  amd.  Sec.  2,  Ch.  528,  L.  1977;  R.C.M.  1947, 87-104(f)(l);  amd. 
Sec.  1,  Ch.  349,  L.  1981;  amd.  Sec.  4,  Ch.  9,  Sp.  L.  1981. 

39-51-2507.  Effect  of  state  law  provisions  relating  to  regular  benefits  on  claims 
for  and  the  payment  of  extended  benefits.  Except  when  the  result  would  be  inconsistent 
with  the  other  provisions  of  this  part,  as  provided  in  the  regulations  of  the  department,  the 
provisions  of  this  chapter  which  apply  to  claims  for  or  the  payment  of  regular  benefits  shall 
apply  to  claims  for  and  the  payment  of  extended  benefits. 

History:  En.  Sec.  3  (d),  Ch.  137,  L.  1937;  amd.  Sec.  1,  Ch.  137,  L.  1939;  amd.  Sec.  1,  Ch.  164,  L.  1941; 
amd.  Sec.  1,  Ch.  245,  L.  1947;  amd.  Sec.  1,  Ch.  178,  L.  1949;  amd.  Sec.  2,  Ch.  191,  L.  1953;  amd.  Sec.  3,  Ch.  140, 
L.  1957;  amd.  Sec.  2.  Ch.  156,  L.  1961;  amd.  Sec.  2,  Ch.  4,  Ex.  L.  1969;  amd.  Sec.  1,  Ch.  104,  L.  1971;  amd.  Sec. 
1,  Ch.  3,  L.  1975;  amd.  Sec.  1,  Ch.  368,  L.  1975;  amd.  Sec.  2,  Ch.  528,  L.  1977;  R.C.M.  1947,  87-104(b);  amd. 
Sec.  1,  Ch.  349,  L.  1981. 

39-51-2508.  Eligibility  requirements  for  extended  benefits  —  disqualifications 
—  acceptance  of  suitable  work.  ( 1 )  An  individual  is  eligible  to  receive  extended  benefits 
with  respect  to  any  week  of  unemployment  in  this  eligibility  period  only  if  the  department  finds 
with  respect  to  the  week  that  the  individual: 

(a)  is  an  exhaustee,  as  defined  in  39-51-2501; 

(b)  has  been  paid  total  wages  for  emplo3mient  in  the  base  period,  as  defined  in  39-51-201,  in 
an  amount  not  less  than: 

(i)  1.5  times  the  wages  earned  in  the  calendar  quarter  in  which  wages  were  the  highest 
during  the  base  period; 

(ii)  40  times  the  individual's  most  recent  weekly  benefit  amount;  or 
(iii)  insured  wages  for  20  weeks  of  work; 

(c)  is  not  disqualified  for  the  receipt  of  regular  benefits  pursuant  to  part  23  of  this  chapter 
and,  if  disqualified,  the  individual  satisfies  the  requirements  for  requalification  in  that  part; 
and 

(d)  has  satisfied  the  other  requirements  of  this  chapter  for  the  receipt  of  regular  benefits 
that  are  applicable  to  individuals  claiming  extended  benefits. 
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(2)  In  addition  to  the  disqualifications  provided  for  in  subsection  (l)tc),  an  individual  is 
disqualified  for  extended  benefits  if  the  individual  fails  to  seek  work.  The  disqualification 
continues  for  the  week  in  which  the  failure  occurs  and  until  the  individual  has  performed 
services,  other  than  self-employment,  for  which  remuneration  is  received  equal  to  or  in  excess 
of  the  individual's  weekly  benefit  amount  in  4  separate  weeks  subsequent  to  the  date  the  act 
causing  the  disqualification  occurred. 

(3)  A  regular  benefit  claimant  who  is  disqualified  for  gross  misconduct  under 
39-51-2303(2)  may  not  be  paid  extended  benefits  unless  the  individual  has  earned  at  least  eight 
times  the  weekly  benefit  amount  after  the  date  of  the  disqualification. 

(4)  A  regular  benefit  claimant  who  voluntarily  leaves  work  to  attend  school  and,  pursuant 
to  39-51-2302(3),  requalifies  for  regular  benefits  may  not  be  paid  extended  benefits  unless  the 
individual  has  earned  at  least  six  times  the  weekly  benefit  amount. 

(5)  For  the  purposes  of  determining  eligibility  for  extended  benefits,  the  department  shall 
by  rule  define  the  term  "suitable  work".  The  definition  must  be  in  accordance  with  the 
requirements  of  26  U.S.C.  3304. 

History:  En.  Sec.  3  (d),  Ch.  137,  L.  1937;  amd.  Sec.  1,  Ch.  137,  L.  1939;  amd.  Sec.  1,  Ch.  164,  L.  1941; 
amd.  Sec.  1,  Ch.  245,  L.  1947;  amd.  Sec.  1,  Ch.  178,  L.  1949;  amd.  Sec.  2,  Ch.  191,  L.  1953;  amd.  Sec.  3,  Ch.  140, 
L.  1957;  amd.  Sec.  2,  Ch.  156,  L.  1961;  amd.  Sec.  2,  Ch.  4,  Ex.  L.  1969;  amd.  Sec.  1,  Ch.  104,  L.  1971;  amd.  Sec. 
1,  Ch.  3,  L.  1975;  amd.  Sec.  1,  Ch.  368,  L.  1975;  amd.  Sec.  2,  Ch.  528,  L.  1977;  R.C.M.  1947,  87-104(c);  amd. 
Sec.  1,  Ch.  99,  L.  1981;  amd.  Sec.  1,  Ch.  349,  L.  1981;  amd.  Sec.  1,  Ch.  272,  L.  1983;  amd.  Sec.  5,  Ch.  171,  L. 
1993;  amd.  Sec.  175,  Ch.  42,  L.  1997. 

39-51-2509.  Weekly  extended  benefit  amount.  The  weekly  extended  benefit  amount 
payable  to  an  individual  for  a  week  of  total  unemployment  in  his  eligibility  period  shall  be  an 
amount  equal  to  the  weekly  benefit  amount  payable  to  him  during  his  applicable  benefit  year. 

History:  En.  Sec.  3  (d),  Ch.  137,  L.  1937;  amd.  Sec.  1,  Ch.  137,  L.  1939;  amd.  Sec.  1,  Ch.  164,  L.  1941; 
amd.  Sec.  1,  Ch.  245,  L.  1947;  amd.  Sec.  1,  Ch.  178,  L.  1949;  amd.  Sec.  2,  Ch.  191,  L.  1953;  amd.  Sec.  3,  Ch.  140, 
L.  1957;  amd.  Sec.  2,  Ch.  156,  L.  1961;  amd.  Sec.  2,  Ch.  4,  Ex.  L.  1969;  amd.  Sec.  1,  Ch.  104,  L.  1971;  amd.  Sec. 
1,  Ch.  3,  L.  1975;  amd.  Sec.  1,  Ch.  368,  L.  1975;  amd.  Sec.  2,  Ch.  528,  L.  1977;  R.C.M.  1947,  87-104(d). 

39-51-2510.  Total  extended  benefit  amount.  The  total  extended  benefit  amount 
payable  to  any  eligible  individual  with  respect  to  his  applicable  benefit  year  shall  be  the  least  of 
the  following  amounts: 

( 1 )  50%  of  the  total  amount  of  regular  benefits  which  were  payable  to  him  under  this 
chapter  in  his  applicable  benefit  year; 

(2)  13  times  his  weekly  benefit  amount  which  was  payable  to  him  under  this  chapter  for  a 
week  of  total  unemployment  in  the  applicable  benefit  year. 

History:  En.  Sec.  3  (d),  Ch.  137,  L.  1937;  amd.  Sec.  1,  Ch.  137,  L.  1939;  amd.  Sec.  1,  Ch.  164,  L.  1941; 
amd.  Sec.  1,  Ch.  245,  L.  1947;  amd.  Sec.  1,  Ch.  178,  L.  1949;  amd.  Sec.  2,  Ch.  191,  L.  1953;  amd.  Sec.  3,  Ch.  140, 
L.  1957;  amd.  Sec.  2,  Ch.  156,  L.  1961;  amd.  Sec.  2,  Ch.  4,  Ex.  L.  1969;  amd.  Sec.  1,  Ch.  104,  L.  1971;  amd.  Sec. 
1,  Ch.  3,  L.  1975;  amd.  Sec.  1,  Ch.  368,  L.  1975;  amd.  Sec.  2,  Ch.  528,  L.  1977;  R.C.M.  1947,  87-104(e). 

39-51-251 1.  Extended  benefits  filed  interstate.  Except  during  the  first  2  weeks  of  an 
extended  benefit  period,  no  extended  benefits  will  be  pmd  to  an  individual  filing  from  a  state  in 
which  the  state  indicator  is  "off. 

History:     En.  Sec.  1,  Ch.  58,  L.  1981. 

Part  26 
Trade  Readjustment 

39-51-2601.  Limitations  on  weeks  of  combined  extended  benefits  and  trade 
readjustment  allowances.  Notwithstanding  any  other  provisions  of  this  chapter,  if  the 
benefit  year  of  any  individual  ends  within  an  extended  benefit  period,  the  remaining  balance  of 
extended  benefits  that  such  individual  would  but  for  this  section  be  entitled  to  receive  in  that 
extended  benefit  period,  with  respect  to  weeks  of  unemployment  beginning  after  the  end  of  the 
benefit  year,  shall  be  reduced  (but  not  below  zero)  by  the  product  of  the  number  of  weeks  for 
which  the  individual  received  trade  readjustment  allowances  within  that  benefit  year, 
multiplied  by  the  individual's  weekly  benefit  amount  for  extended  benefits. 

History:     En.  Sec.  2,  Ch.  7,  Sp.  L.  1981. 
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39-51-2602.  Approved  training  vinder  federal  programs.  ( 1 )  Notwithstanding  any 
other  provisions  of  this  chapter,  an  otherwise  eUgible  individual  may  not  be  denied  benefits  for 
any  week: 

(a)  because  of  participation  in  training  approved  under  section  236(a)(1)  of  the  federal 
Trade  Act  of  1974  ( 19  U.S.C.  2296)  or  under  Title  I-B  of  the  Workforce  Investment  Act  of  1998 
(29  U.S.C.  2801,  et  seq.)  when  the  individual  is  receiving  Title  I-B  services  as  a  dislocated 
worker; 

(b)  because  of  participation  in  approved  training  described  in  subsection  ( 1  Ka)  by  reason 
of  leaving  work  to  enter  the  training  if  the  work  left  is  not  suitable  employment;  or 

(c)  because  of  the  application  to  any  week  in  training  of  the  provisions  in  this  chapter  or 
any  federal  unemployment  insurance  law  administered  by  this  agency,  relating  to  availability 
for  work,  active  search  for  work,  or  refusal  to  accept  work. 

(2)  For  purposes  of  this  section,  "suitable  employment"  means  work  of  a  substantially 
equal  or  higher  skill  level  than  the  individual's  past  adversely  affected  employment,  as  defined 
for  purposes  of  the  federal  Trade  Act  of  1974,  and  for  which  the  wages  are  not  less  than  809f  of 
the  individual's  average  weekly  wage  as  determined  for  the  purposes  of  the  federal  Trade  Act  of 
1974. 

History:     En.  Sec.  1,  Ch.  7,  Sp.  L.  1981;  amd.  Sec.  19,  Ch.  373,  L.  1991;  amd.  Sec.  176,  Ch.  42,  L.  1997; 
amd.  Sec.  8,  Ch.  424,  L.  2001. 
Compiler's  Comments 

2001  Amendment:  Chapter  424  at  end  of  (l)(a)  substituted  "Title  I-B  of  the  Workforce  Investment  Act  of  1998  (29 
U.S.C.  2801,  et  seq.)  when  the  individual  is  receiving  Title  I-B  services  as  a  dislocated  worker"  for  "Title  III  of  the 
federal  Job  Training  Partnership  Act  (29  U.S.C.  1501,  et  seq.)";  in  (2)  in  two  places  after  "federal  Trade  Act  of  1974" 
deleted  "and  the  federal  Job  Training  Partnership  Act" ;  and  made  minor  changes  in  style.  Amendment  effective  July  1 , 
2001. 

Parts  27  through  30  reserved 

Part  31 
Protections  and  Limitations  on  Rights  and  Benefits 

Part  Cross-References 

Self-incrimination,  Art.  II,  sec.  25,  Mont.  Const. 
General  definitions,  39-51-201. 
Misdemeanor  defined,  45-2-101. 

39-51-3101.  Protection  against  self-incrimination.  No  person  shall  be  excused  from 
attending  and  testifying  or  from  producing  books,  papers,  correspondence,  memoranda,  and 
other  records  before  the  department  or  board,  the  chairman  of  an  appeal  tribunal,  or  any  duly 
authorized  representative  of  either  of  them  or  in  obedience  to  the  subpoena  of  the  department 
or  board  or  any  member  thereof  or  any  duly  authorized  representative  of  the  department  in  any 
cause  or  proceeding  before  the  department  or  board  on  the  ground  that  the  testimony  or 
evidence,  documentary  or  otherwise,  required  of  him  may  tend  to  incriminate  him  or  subject 
him  to  a  penalty  or  forfeiture,  but  no  individual  shall  be  prosecuted  or  subjected  to  any  penalty 
or  forfeiture  for  or  on  account  of  any  transaction,  matter,  or  thing  concerning  which  he  is 
compelled,  after  having  claimed  his  privilege  against  self-incrimination,  to  testify  or  produce 
evidence,  documentary  or  otherwise,  except  that  such  individual  so  testifying  shall  not  be 
exempt  from  prosecution  and  punishment  for  perjury  committed  in  so  testifying. 

History:  En.  Subd.  (h).  Sec.  11,  Ch.  137,  L.  1937;  amd.  Sec.  16,  Ch.  368,  L.  1975;  R.C.M.  1947,  87-127; 
amd.  Sec.  1,  Ch.  349,  L.  1981. 

39-51-3102.  Certain  agreements  in  violation  of  chapter  void.  ( 1 )  Any  agreement  by 
an  individual  to  waive,  release,  or  commute  his  rights  to  benefits  or  any  other  rights  under  this 
chapter  shall  be  void. 

(2)  Any  agreement  by  any  individual  in  the  employ  of  any  person  or  concern  to  pay  all  or 
any  portion  of  an  employer's  contributions  required  under  this  chapter  from  such  employer 
shall  be  void. 

History:  En.  Subd.  (a),  Sec.  15,  Ch.  137,  L.  1937;  amd.  Sec.  9,  Ch.  164,  L.  1941;  RC.M.  1947, 
87-141(part). 


55  UNEMPLOYMENT  INSURANCE  39-51-3106 

39-51-3103.  Employer  prohibited  from  making,  requiring,  or  accepting 
deduction  from  wages  or  requiring  or  accepting  waiver  of  rights  luider  chapter  — 
penalty  for  violation.  ( 1)  No  employer  shall  directly  or  indirectly  make  or  require  or  accept 
any  deduction  from  wages  to  finance  the  employer's  contributions  required  from  him  or  require 
or  accept  any  waiver  of  any  right  hereunder  by  an  individual  in  his  employ. 

(2)  Any  employer  or  officer  or  agent  of  an  employer  who  violates  any  provision  of  this 
section  or  39-51-3102  shall,  for  each  offense,  be  fined  not  more  than  $1,000  or  be  imprisoned  for 
not  more  than  6  months  or  both. 

History:  En.  Subd.  (a),  Sec.  15,  Ch.  137,  L.  1937;  amcL  Sec.  9,  Ch.  164,  L.  1941;  R.C.M.  1947, 
87-141(part). 

39-51-3104.    Limitation  of  fees  in  claim  for  benefits  —  penalty  for  violation.  (1) 

No  individual  claiming  benefits  shall  be  charged  fees  of  any  kind  in  any  proceeding  under  this 
chapter  by  the  department  or  its  representatives  or  by  any  court  or  any  officer  thereof. 

(2)  Any  individual  claiming  benefits  in  any  proceeding  before  the  chairman  of  an  appeal 
tribunal  or  the  department  or  its  representatives,  the  board,  or  a  court  may  be  represented  by 
counsel  or  other  duly  authorized  agent,  but  no  such  counsel  or  agents  shall  either  charge  or 
receive  for  such  services  more  than  an  amount  approved  by  the  department  or  board. 

(3)  Any  person  who  violates  any  provision  of  this  section  shall,  for  each  such  offense,  be 
fined  not  more  than  $500  or  imprisoned  for  not  more  than  6  months  or  both. 

History:  En.  Subd.  (b).  Sec.  15,  Ch.  137,  L.  1937;  amd.  Sec.  9,  Ch.  164,  L.  1941;  amd.  Sec.  29,  Ch.  368,  L. 
1975;  R.C.M.  1947,  87-142;  amd.  Sec.  1,  Ch.  349,  L.  1981. 

39-51-3105.  Assignment,  pledge,  or  encumbrance  of  right  to  benefits  void  — 
benefits  exempt  from  levy,  execution,  attachment,  or  other  remedy  for  collection  of 
debt  —  exception.  Any  assignment,  pledge,  or  encumbrance  of  any  right  to  benefits  that  are 
or  may  become  due  or  payable  under  this  chapter  is  void,  and  the  rights  to  benefits  are  exempt 
from  levy,  execution,  attachment,  or  any  other  remedy  provided  for  the  collection  of  debt. 
Benefits  received  by  an  individual,  as  long  as  they  are  not  mingled  with  other  funds  of  the 
recipient,  are  exempt  from  any  remedy  for  the  collection  of  all  debts  except  as  provided  in 
39-51-2207,  39-51-2208,  39-51-3106,  39-51-3107,  and  39-51-3206.  Any  waiver  of  an  exemption 
provided  for  in  this  section  is  void. 

History:  En.  Subd.  (c),  Sec.  15,  Ch.  137,  L.  1937;  amd.  Sec.  9,  Ch.  164,  L.  1941;  R.C.M.  1947,  87-143; 
amd.  Sec.  22,  Ch.  234,  L.  1987;  amd.  Sec.  6,  Ch.  171,  L.  1993;  amd.  Sec.  10,  Ch.  60,  L.  1997;  amd.  Sec.  9,  Ch.  61, 
L.  1999. 

39-51-3106.     Child  support  interception  of  unemployment  benefits.  (1)  For 

purposes  of  this  section,  the  following  definitions  apply: 

(a)  "Child  support  obligations"  includes  only  obligations  that  are  being  enforced  pursuant 
to  a  plan  described  in  section  454  of  the  Social  Security  Act  (42  U.S.C.  654)  that  has  been 
approved  by  the  secretary  of  health  and  human  services  under  Part  D  of  Title  IV  of  the  Social 
Security  Act  (now  Subchapter  IV). 

(b)  "State  or  local  child  support  enforcement  agency"  means  any  agency  of  a  state  or 
political  subdivision  operating  pursuant  to  a  plan  provided  for  in  subsection  (l)(a). 

(c)  "Unemployment  benefits"  means  any  benefits  payable  under  the  Montana 
unemployment  insurance  law,  including  amounts  payable  by  the  department  pursuant  to  an 
agreement  under  any  federal  law  providing  for  benefits,  assistance,  or  allowances  with  respect 
to  unemployment. 

(2)  An  individual  filing  a  new  claim  for  unemployment  benefits  shall,  at  the  time  of  filing 
the  claim,  disclose  whether  or  not  the  individual  owes  child  support  obligations.  If  an  individual 
discloses  that  the  individual  owes  child  support  obligations  and  the  individual  is  determined  to 
be  eligible  for  unemployment  benefits,  the  department  shall  notify  the  state  or  local  child 
support  enforcement  agency  enforcing  the  obligation  that  the  individual  has  been  determined 
to  be  eligible  for  unemployment  benefits. 

(3)  The  department  shall  deduct  and  withhold  from  any  unemployment  benefits  payable 
to  an  individual  owing  child  support  obligations: 

(a)  the  amount  specified  by  the  individual  to  the  department  to  be  deducted  and  withheld 
under  this  subsection  if  neither  subsection  (3)(b)  nor  (3)(c)  is  applicable; 
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(b)  the  amount,  if  any,  determined  pursuant  to  an  agreement  submitted  to  the  department 
under  section  454(19)(B)(i)  of  the  Social  Security  Act  (42  U.S.C.  654(19)(B)(i))  by  the  state  or 
local  child  support  enforcement  agency,  unless  subsection  (3)(c)  is  applicable;  or 

(c)  any  amount  otherwise  required  to  be  deducted  and  withheld  from  unemployment 
benefits  pursuant  to  legal  process,  as  that  term  is  defined  in  section  462(e)  of  the  Social  Security 
Act  (42  U.S.C.  662(e)),  properly  served  upon  the  department. 

(4)  The  department  shall  pay  any  amount  deducted  and  withheld  under  subsection  (3)  to 
the  appropriate  state  or  local  child  support  enforcement  agency. 

(5)  Deductions  may  be  made  pursuant  to  this  section  only  if  appropriate  arrangements 
have  been  made  for  reimbursement  by  the  state  or  local  child  support  enforcement  agency  for 
the  administrative  costs  incurred  by  the  department  under  this  section. 

(6)  Any  amount  deducted  and  withheld  under  subsection  (3)  must  be  treated  as  if  it  were 
paid  to  the  individual  as  unemployment  benefits  and  paid  by  the  individual  to  the  state  or  local 
child  support  enforcement  agency  in  satisfaction  of  the  individual's  child  support  obligations. 

History:    En.  Sec.  1,  Ch.  8,  Sp.  L.  1981;  amd.  Sec.  5,  Ch.  84,  L.  1983;  amd.  Sec.  177,  Ch.  42,  L.  1997. 

39-51-3107.  Internal  revenue  levy  —  withholding  of  unemployment  benefits  to 
repay  federal  tax  obligations.  (1)  The  internal  revenue  service  may  levy  against  an 
individual's  unemployment  benefits  if  the  individual: 

(a)  is  liable  for  taxes,  interest,  or  penalties  owed  to  the  internal  revenue  service;  and 

(b)  has  not  paid  the  taxes,  interest,  or  penalties  in  subsection  (l)(a)  within  10  days  of 
receiving  a  notice  and  demand  for  repayment  from  the  internal  revenue  service. 

(2)  Pursuant  to  26  U.S.C.  6331(h)(2)(c),  any  amount  payable  as  unemployment  benefits 
may  be  levied  against  until  the  levy  is  released. 

(3)  The  levy  may  be  implemented  electronically  by  the  department  and  the  internal 
revenue  service. 

(4)  After  receiving  notice  of  a  levy  from  the  internal  revenue  service,  the  department  shall 
deduct  and  withhold  up  to  15%  from  any  unemployment  benefits  payable  to  the  individual 
owing  money  to  the  internal  revenue  service.  The  amount  withheld  must  be  determined  by  the 
internal  revenue  service  in  accordance  with  26  U.S.C.  6331(h)(2)(c). 

(5)  The  department  shall  pay  any  amount  deducted  and  withheld  pursuant  to  this  section 
to  the  internal  revenue  service  on  behalf  of  the  individual.  Any  amount  deducted  and  withheld 
must  be  treated  as  if  it  were  paid  to  the  individual  as  unemployment  benefits  and  then  paid  by 
the  individual  to  the  internal  revenue  service  in  satisfaction  of  the  individual's  federal  tax 
obligations. 

History:    En.  Sec.  1,  Ch.  61,  L.  1999. 

Part  32 
General  Penalties 

Part  Cross-References 

General  definitions,  39-51-201. 

39-51-3201.  Making  false  statement  or  representation  or  failing  to  disclose 
material  fact  in  order  to  obtain  or  increase  benefits  —  administrative  penalty  and 
remedy.  (DA  person  who  makes  a  false  statement  or  representation  knowing  it  to  be  false  or 
who  knowingly  fails  to  disclose  a  material  fact  in  order  to  obtain  or  increase  any  benefit  or  other 
payment  under  this  chapter  or  under  an  employment  security  law  of  any  other  state  or  territory 
or  the  federal  government,  either  for  the  individual  or  for  any  other  person,  is: 

(a)  disqualified  for  benefits  for  a  period  of  not  more  than  52  weeks,  beginning  with  the  first 
compensable  week  following  the  date  of  determination  by  the  department,  with  the  length  of 
time  of  the  disqualification  to  be  determined  by  the  department  in  accordance  with  the  severity 
of  each  case;  and 

(b)  required  to  repay  to  the  department,  either  directly  or  as  authorized  by  the 
department,  by  offset  of  future  benefits  to  which  the  individual  may  be  entitled,  or  by  a 
combination  of  both  methods,  a  sum  equal  to  the  amount  wrongfully  received  by  the  individual, 
plus  the  department  may  assess  a  penalty  not  to  exceed  100%  of  the  fraudulently  obtained 
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benefits.  Future  benefits  may  not  be  used  to  offset  the  penalty  due.  However,  the  individual  is 
not  required  to  repay  any  amount  wrongfully  obtained  more  than  5  years  prior  to  the  date  of  the 
department's  determination  that  the  individual  made  false  statements,  willful  nondisclosure, 
or  misrepresentation. 

(2)  An  individual,  other  than  a  person  with  a  bona  fide  disability  that  prevents  the 
individual  from  making  or  filing  a  claim  for  benefits  on  the  individual's  own  behalf,  who  allows 
or  authorizes  another  person  to  make  or  file  a  claim  for  benefits  on  the  individual's  behalf  is 
subject  to  the  penalties  prescribed  in  subsection  (1). 

(3)  All  money  accruing  from  the  penalty  under  subsection  (l)(b)  must  be  deposited  in  the 
federal  special  revenue  account.  Money  deposited  in  that  account  may  be  appropriated  to  the 
department  to  be  used  to  detect  and  collect  unpaid  taxes  and  overpayments  of  benefits  to  the 
extent  that  federal  grant  revenues  are  inadequate  for  these  purposes.  Money  in  the  account  not 
appropriated  for  these  purposes  must  be  transferred  by  the  department  to  the  unemployment 
insurance  trust  fund  at  the  end  of  each  fiscal  year. 

History:  En.  Sec.  16,  Ch.  137,  L.  1937;  amd.  Sec.  1,  Ch.  150,  L.  1951;  amd.  Sec.  7,  Ch.  164,  L.  1955;  amd. 
Sec.  10,  Ch.  156,  L.  1961;  amd.  Sec.  1,  Ch.  38,  L.  1969;  amd.  Sec.  1,  Ch.  17,  L.  1975;  amd.  Sec.  30,  Ch.  368,  L. 
1975;  amd.  Sec.  1,  Ch.  240,  L.  1977;  R.C.M.  1947,  87-145(1);  amd.  Sec.  1,  Ch.  349,  L.  1981;  amd.  Sec.  1,  Ch. 
226,  L.  1985;  amd.  Sec.  27,  Ch.  373,  L.  1991;  amd.  Sec.  11,  Ch.  60,  L.  1997. 

39-51-3202.  Making  false  statement  or  representation  or  failing  to  disclose 
material  fact  in  order  to  obtain  or  increase  benefits  —  criminal  penalty.  (DA  person 
who,  in  order  to  obtain  or  increase  for  personal  gain  or  for  any  other  person  benefits  under  this 
chapter  or  under  an  employment  security  law  of  any  other  state  or  territory  or  the  federal 
government,  knowingly  makes  a  false  statement  or  representation  or  knowingly  fails  to 
disclose  a  material  fact  is  guilty  of  a  crime  under  45-7-203,  and  the  department  may  cause 
criminal  proceedings  to  be  initiated  against  the  person. 

(2)  A  person  will  be  required  to  repay  to  the  department  an  amount  as  determined  by 
39-51-3201(l)(b). 

(3 )  For  purposes  of  this  section,  restitution  awarded  under  this  section  must  include  a  sum 
equal  to  the  amount  wrongfully  received,  plus  the  department  may  assess  a  penalty  not  to 
exceed  100%  of  the  amount  wrongfully  received.  All  money  accruing  from  the  penalty  must  be 
deposited  in  the  federal  special  revenue  account.  Money  deposited  in  that  account  may  be 
appropriated  to  the  department  to  be  used  to  detect  and  collect  unpaid  taxes  and  overpayments 
of  benefits  to  the  extent  that  federal  grant  revenues  are  inadequate  for  these  purposes.  Money 
in  the  account  not  appropriated  for  these  purposes  must  be  transferred  by  the  department  to 
the  unemployment  insurance  trust  fund  at  the  end  of  each  fiscal  year. 

History:  En.  Sec.  16,  Ch.  137,  L.  1937;  amd.  Sec.  1,  Ch.  150,  L.  1951;  amd.  Sec.  7,  Ch.  164,  L.  1955;  amd. 
Sec.  10,  Ch.  156,  L.  1961;  amd.  Sec.  1,  Ch.  38,  L.  1969;  amd.  Sec.  1,  Ch.  17,  L.  1975;  amd.  Sec.  30,  Ch.  368,  L. 
1975;  amd.  Sec.  1,  Ch.  240,  L.  1977;  R.C.M.  1947, 87-145(2);  amd.  Sec.  1,  Ch.  349,  L.  1981;  amd.  Sec.  23,  Ch. 
234,  L.  1987;  amd.  Sec.  28,  Ch.  373,  L.  1991. 

39-5 1  -3203.  Obtaining  benefits  through  deception  or  other  fraudulent  means  — 
criminal  penalty.  A  person  who,  through  deception  or  other  fraudulent  means,  obtains 
benefits  which  he  is  not  entitled  to  under  this  chapter  or  under  an  employment  security  law  of 
any  other  state  or  territory  or  the  federal  government  or  a  person  legally  accountable  for  such 
conduct  under  45-2-302  is  guilty  of  a  crime  under  45-6-301,  and  a  county  attorney  may  initiate 
criminal  proceedings  against  him. 

History:  En.  Sec.  16,  Ch.  137,  L.  1937;  amd.  Sec.  1,  Ch.  150,  L.  1951;  amd.  Sec.  7,  Ch.  164,  L.  1955;  amd. 
Sec.  10,  Ch.  156,  L.  1961;  amd.  Sec.  1,  Ch.  38,  L.  1969;  amd.  Sec.  1,  Ch.  17,  L.  1975;  amd.  Sec.  30,  Ch.  368,  L. 
1975;  amd.  Sec.  1,  Ch.  240,  L.  1977;  RCM.  1947,  87-145(3). 

39-51-3204.  Employing  vuiit  making  false  statement  or  representation,  failing 
to  disclose  material  fact,  or  failing  or  refusing  to  make  contributions  or  other 
payments,  furnish  reports,  or  permit  inspection  or  copying  of  records  —  criminal 
penalty.  Any  employing  unit  or  any  officer  or  agent  of  an  employing  unit  or  any  other  person 
who  makes  a  false  statement  or  representation  knowing  it  to  be  false  or  who  knowingly  fails  to 
disclose  a  material  fact  to  prevent  or  reduce  the  payment  of  benefits  to  any  individual  entitled 
thereto  or  to  avoid  becoming  or  remaining  subject  hereto  or  to  avoid  or  reduce  any  contribution 
or  other  payment  required  from  an  employing  unit  under  this  chapter  or  under  the 
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employment  security  law  of  any  other  state  or  territory  or  the  federal  government  or  who 
willfully  fails  or  refuses  to  make  any  such  contributions  or  other  payment  or  to  furnish  any 
reports  required  hereunder  or  to  produce  or  permit  the  inspection  or  copying  of  records  as 
required  hereunder  shall  be  punished  by  a  fine  of  not  less  than  $50  or  more  than  $500  or  by 
imprisonment  for  not  less  than  3  days  or  more  than  30  days  in  the  county  jail  or  by  both  such 
fine  and  imprisonment,  and  each  such  false  statement  or  representation  or  failure  to  disclose  a 
material  fact  and  each  day  of  such  failure  or  refusal  shall  constitute  a  separate  offense. 

History:  En.  Sec.  16,  Ch.  137,  L.  1937;  amd.  Sec.  1,  Ch.  150,  L.  1951;  amd.  Sec.  7,  Ch.  164,  L.  1955;  amd. 
Sec.  10,  Ch.  156,  L.  1961;  amd.  Sec.  1,  Ch.  38,  L.  1969;  amd.  Sec.  1,  Ch.  17,  L.  1975;  amd.  Sec.  30,  Ch.  368,  L. 
1975;  amd.  Sec.  1,  Ch.  240,  L.  1977;  R.C.M.  1947,  87-145(4). 

39-51-3205.  Criminal  penalty  for  violations  of  chapter  where  no  penalty 
prescribed.  Any  person  who  shall  willfully  violate  any  provision  of  this  chapter  or  any  order  or 
rule  thereunder,  the  violation  of  which  is  made  unlawful  or  the  observance  of  which  is  required 
under  the  terms  of  this  chapter  and  for  which  a  penalty  is  neither  prescribed  herein  nor 
provided  by  any  other  applicable  statute,  shall  be  punished  by  a  fine  of  not  less  than  $50  or  more 
than  $500  or  by  imprisonment  for  not  less  than  3  days  or  more  than  30  days  in  the  county  jail  or 
by  both  such  fine  and  imprisonment,  and  each  day  such  violation  continues  shall  be  deemed  to 

be  a  separate  offense. 

History:     En.  Sec.  16,  Ch.  137,  L.  1937;  amd.  Sec.  1,  Ch.  150,  L.  1951;  amd.  Sec.  7,  Ch.  164,  L.  1955;  amd. 
Sec.  10,  Ch.  156,  L.  1961;  amd.  Sec.  1,  Ch.  38,  L.  1969;  amd.  Sec.  1,  Ch.  17,  L,  1975;  amd.  Sec.  30,  Ch.  368,  L. 
1975;  amd.  Sec.  1,  Ch.  240,  L.  1977;  R.C.M.  1947,  87-145(5). 
Cross- References 

Misdemeanor  defined,  45-2-101. 

39-51-3206.  Collection  of  benefit  overpayments.  A  person  who  receives  benefits  not 
authorized  by  this  chapter  shall  repay  to  the  department  either  directly  or,  as  authorized  by  the 
department,  by  offset  of  future  benefits  to  which  the  claimant  may  be  entitled,  or  by  a 
combination  of  both  methods,  a  sum  equal  to  the  amiount  of  the  overpayment.  A  benefit  offset 
may  not  exceed  50%  of  the  weekly  benefits  to  which  a  claimant  is  entitled  unless  the  claimant 
gives  written  consent,  except  in  cases  of  theft  or  fraud,  when  benefits  may  be  offset  by  as  much 
as  100%  of  the  weekly  benefits  to  which  a  claimant  is  entitled.  The  sum  is  collectible  in  the 
manner  provided  in  this  chapter  for  the  collection  of  past-due  contributions.  The  department 
may  waive  the  benefit  overpayment  if  the  department  finds  that  the  claimant  did  not  conceal  or 
misrepresent  material  facts  to  obtain  the  overpaid  benefits  and  that  recovery  of  the  benefit 
overpayment  would  cause  a  long-term  financial  hardship  on  the  claimant.  An  action  for 
collection  of  overpaid  benefits  must  be  brought  within  5  years  after  the  date  of  the 
overpayment.  Notwithstanding  any  other  provision  of  this  chapter,  the  department  may 
recover  an  overpayment  of  benefits  paid  to  any  individual  under  the  laws  of  this  state  or 
another  state  or  under  an  unemployment  benefit  program  of  the  United  States. 

History:  En.  Sec.  16,  Ch.  137,  L.  1937;  amd.  Sec.  1,  Ch.  150,  L.  1951;  amd.  Sec.  7,  Ch.  164,  L.  1955;  amd. 
Sec.  10,  Ch.  156,  L.  1961;  amd.  Sec.  1,  Ch.  38,  L.  1969;  amd.  Sec.  1,  Ch.  17,  L.  1975;  amd.  Sec.  30,  Ch.  368,  L. 
1975;  amd.  Sec.  1,  Ch.  240,  L.  1977;  R.C.M.  1947,  87-145(6);  amd.  Sec.  2,  Ch.  57,  L.  1979;  amd.  Sec.  50,  Ch. 
397,  L.  1979;  amd.  Sec.  1,  Ch.  349,  L.  1981;  amd.  Sec.  24,  Ch.  234,  L.  1987;  amd.  Sec.  56,  Ch.  83,  L.  1989;  amd. 
Sec.  7,  Ch.  171,  L.  1993;  amd.  Sec.  10,  Ch.  61,  L.  1999. 

39-51-3207.  Authority  to  determine  uncollectibility  of  debts  —  transfer  of  debts 
for  collection  —  liability  for  payment  of  fees  and  costs  of  collection.  ( 1 )  After  making 
all  reasonable  efforts  to  collect  unpaid  contributions,  assessments  under  39-51-404(4),  and 
penalties  and  interest,  or  overpaid  benefits  under  39-51-3206  and  interest,  the  department  may 
determine  a  debt  to  be  uncollectible.  Upon  determining  that  a  debt  is  uncollectible,  the 
department  may  transfer  the  debt  to  the  department  of  revenue  for  collection  as  provided  in 
17-4-104. 

(2)  Subject  to  approval  by  the  department,  reasonable  fees  or  costs  of  collection  incurred 
by  the  department  of  revenue  may  be  added  to  the  amount  of  the  debt,  including  added  fees  or 
costs.  The  debtor  is  liable  for  repayment  of  the  amount  of  the  debt  plus  fees  or  costs  added 
pursuant  to  this  subsection.  All  money  collected  must  be  returned  to  the  department  to  be 
applied  to  the  debt,  except  that  all  fees  or  costs  collected  must  be  retained  by  the  department  of 
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revenue.  If  less  than  the  full  amount  of  the  debt  is  collected,  the  department  of  revenue  shall 
retain  only  a  proportionate  share  of  the  collection  fees  or  costs. 

History:    En.  Sec.  25,  Ch.  234,  L.  1987;  amd.  Sec.  8,  Ch.  419,  L.  1989;  amd.  Sec.  29,  Ch.  325,  L.  1995;  amd. 
Sec.  50,  Ch.  7,  L.  2001. 
Compiler's  Comments 

2001  Amendment:  Chapter  7  in  (1)  near  end  of  second  sentence  after  "department  of  substituted  "revenue"  for 
"administration";  and  in  (2)  in  first  and  third  sentences  after  "department  of"  substituted  "revenue"  for 
"administration"  and  in  fourth  sentence  after  "collected,  the"  substituted  "department  of  revenue"  for  "state  auditor". 
Amendment  effective  October  1,  2001. 

CHAPTERS  52  THROUGH  70 
RESERVED 


CHAPTER  71 
WORKERS'  COMPENSATION 

Part  1  —  General  Provisions 

39-71-101.  Short  title. 

39-71-102.  Reference  to  plans. 

39-71-103.  Compensation  provisions. 

39-71-104.  Repealed. 

39-71-105.  Declaration  of  public  pohcy. 

39-71-106.  No  liability  for  reporting  violation. 

39-71-107.  Insurers  to  act  promptly  on  claims  —  in-state  adjusters. 

39-71-108  through  39-71-115  reserved. 

39-71-116.  Definitions. 

39-71-117.  Employer  defined. 

39-71-118.  Employee,  worker,  volunteer,  eind  volunteer  firefighter  defined. 

39-71-119.  Injury  and  accident  defined. 

39-71-120.  Independent  contractor  defined. 

39-71-121.  Repealed. 

39-71-122.  Repealed. 

39-71-123.  Wages  defined. 

Part  2  —  Administrative  Provisions 

39-71-201.  Administration  fund. 

39-71-202.  Office  of  department. 

39-71-203.  Powers  of  department  —  rules. 

39-71-204.  Rescission,  alteration,  or  amendment  by  depturtment  of  its  orders,  decisions,  or  awards  —  effect  —  appeal. 

39-71-205.  Department  authorized  to  charge  certain  fees  —  disposition  of. 

39-71-206.  Legal  advisers  of  department  and  state  fund  —  investigative  and  prosecution  services. 

39-71-207.  Repealed. 

39-71-208.  Blank  forms,  minutes,  and  records. 

39-71-209.  Publication  of  reports  and  bulletins  authorized. 

39-71-210.  Repealed. 

39-71-211.  Fraud  detection  and  prevention  unit  —  expenditure  accounting. 

39-71-212  through  39-71-220  reserved. 

39-71-221.  Public  records  of  department  —  right  to  inspect. 

39-71-222.  Duties  of  department  regarding  inspection  and  examination  of  records. 

39-71-223.  Certified  copies  of  public  records  —  fees. 

39-71-224.  Records  exempt  from  disclosure  —  separation  of  exempt  material  from  nonexempt. 

39-71-225.  Workers'  compensation  database  system. 

39-71-226.  Claims  expenditures  codes. 

Part  3  —  Miscellaneous  Provisions 

39-71-301.  Certificates  Eind  certified  copies  as  evidence. 

39-71-302.  What  included  in  computing  payroll. 

39-71-303.  Work  paid  for  in  property  other  thim  money. 

39-71-304.  Books,  records,  and  pajrrolls  to  be  open  to  inspection  —  penalty  for  refiisal  —  subpoenas. 

39-71-305.  Repealed. 


